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FOREWORD

The Charter of the United Nations governs relations between States. The Universal
Declaration of Human Rights pertains to relations between the Sate and the individual.
The time has come to devise a covenant regulating relations between humankind and
nature.

UN Secretary-General's 1990 Report

1992 was a historical watershed, with the convening of the world's largest ever international
conference, the UN Conference on Environment and Development (UNCED), attended by
representatives of 178 States, including many heads of State and government. UNCED's action plan,
Agenda 21, identifies concrete steps to integrate environment and development. UNCED further

endorsed rolesof environmental law in guiding all nations toward this integration.1

The law is an essential component for setting and implementing global, regional, and national
policy on environment and development. UNCED emphasi zed the need to integrate "environment and
development issues at national, sub-regional, regional and international levels,"2 including: (a)
elaborating the "balance between environmental and developmental concerns;” (b) clarifying
the relationships between the various existing treaties; and (c) ensuring national participation in
both developing and implementing these legal measures, with particular focus on developing
countries.3

IUCN's Commission on Environmental Law (CEL), in cooperation with the International
Council of Environmental Law (ICEL) and with the assistance of UNEP's Environmental Law and
Institutions Programme Activity Centre (ELI/PAC), has responded to UNCED's recommendations by
elaborating a Draft International Covenant on Environment and Development.

Why do nations need a Covenant on environment and development? Whilethere already exists
a wide body of international law on this subject, it has, like national law, of necessity developed
incrementally, largely in a piecemeal and ad hoc manner. Most international agreements are sector-
specific in nature, concluded at different times and at uneven stages of international knowledge and
concern. They aso vary regionally, so that norms applicable to some parts of the world do not apply
elsewhere, or are global in scope but not yet universally ratified.

The reasons why a Draft Covenant is necessary are evident:

 to provide the legal framework to support the further integration of the various aspects of
environment and development;

* to create an agreed single set of fundamental principles like a "code of conduct”, as used in many
civil law, socialist, and theocratic traditions, which may guide States, intergovernmental
organizations, and individuals;

* to consolidate into a single juridical framework the vast body of widely accepted, but disparate
principles, of "soft law" on environment and development (many of which are now declaratory of
customary international law);

* to facilitate institutional and other linkages to be made between existing treaties and their
implementation;

1See N. A. Robi nson, P. Hassan, and F. Burhenne-Quil mn (eds.),
1992-94. ACGENDA 21 & THE UNCED PROCEEDI NGS, Vol unmes |-VI, Cceana
Publ i cati ons, New YorKk.

2Par agraph 38.7 of Agenda 21.

3Par agraph 39.1 of Agenda 21.



» to reinforce the consensus on basic legal norms, both internationally, where not al States are party to
al environmental treaties, even though the principlesembodied in them are universally subscribed to,
and nationally, where administrative jurisdiction is often fragmented among diverse agencies and the
legidation still has gaps;

« to fill in gaps in international law, by placing in a global context principles which only appear in
certain places and by adding matters which are of fundamental importance but which are not in any
universal treaty;

* to help level the playing field for international trade by minimizing the likelihood of non-tariff
barriers based on vastly differing environmental and developmental policies,

* t0 save on scarce resources and diplomatic time by consolidating in one single instrument norms,
which thereafter can be incorporated by reference into future agreements, thereby eliminating
unnecessary reformulation and repetition, unless such reformulation is considered necessary; and

» to lay out acommon basis upon which future lawmaking efforts might be devel oped.

Agenda 21 elaborated the "vital aspects’ of treaty-making in Chapter 39. Thereis a need to
identify and agree on "universal principles,” to "set priorities for future lawmaking at the global,
regional and sub-regional level," to ensure that "trade policy measures for environmental purposes do
not emerge as "adisguised restriction on international trade,” and to identify ways to minimize or

resolve conflicts between "environmental and social/economic agreements or instruments.”4

The integration of socio-economic development with the maintenance of renewable natural
resources such as fish, soils, forests, fresh drinking water is critical. As pollution levels mount,
especially in citiesin devel oping States, maintenance of public health requirestheir abatement. There
must be an increasein the transfer of technology from the "North" to the "South." Aswelearn more
about the natural world, we also learn how to better protect and manage it; nature reserves and parks
are of ever more importance and ever innovative biodiversity conservation techniques are being
constantly introduced, but many endangered and other speciesarestill being devastated at an alarming
rate. All of these problems are linked to each other and need to be dealt with globally and locally.

This will be difficult to achieve without an international legal instrument of general scope,
addressing the whole field of environment and development. The Stockholm Declaration on the
Human Environment (1972), the World Charter for Nature (1982), and the Rio Declaration on
Environment and Development (1992) contain important and widely accepted principlesinthisregard,
but most of these principles cannot be implemented directly. They announce objectives of the
international community and in some cases provide directives to achieve them. However, none of
them state a general international obligation on all States to protect the whole of the environment,
comparable to Article 192 of the Law of the Sea Convention.

The progression of legal principles from recommendatory "soft" to legally clear "hard" iswell
known in international law. For example, the 1948 Universal Declaration of Human Rights, a " soft-
law" instrument was the precursor to the two 1966 UN Covenants on Human Rights. Those treaties
elaborated in legally-binding form the principles enunciated in "soft -law" form in the 1948 Universal
Declaration of Human Rights. For this reason, the proposed text on environment and devel opment
should be called a"Covenant", aswell as to signal the special importance of such atreaty. Also, the
UN Secretary-General in 1990 proposed the same sequence (see above). Accordingly, with the
Stockholm Declaration, the World Charter for Nature, and later the Rio Declaration behind them, the
consensus within the lUCN Commission on Environmental Law wasthat agenera framework treaty
on the environment was the next step.

4Par agr aph 39. 3 of Agenda 21.



Once the World Charter for Nature was adopted and solemnly proclaimed by the UN General

Assembly in 1982,5 the CEL Working Group which had draft that instrument in 1975 perceived the
necessity of exploring whether the World Charter for Nature should be followed by a "hard
law" instrument. This idea was also taken up by the World Commission on Environment and
Development ("Brundtland Commission”), which was established in 1983 along with an
associated Experts Group on Environmental Law. The Experts Group recommended that the
United Nations prepare a new and legally binding universal Convention on environmental

protection and sustainable development.6 The World Commission itself in 1986 recommended
the preparation of a Universal Declaration and a Convention on environmental protection and

sustainable development.” Then, in 1988, expressy taking into account the many "soft-law"
instruments already existing, the IUCN General Assembly in San Jose, Costa Rica, expressed
its formal support for CEL to continue what it had by then aready begun, in preparing
elements for an international convention on environmental protection and  sustainable

development 8

Subsequently, a new formal CEL Working Group was established, which met in Bonn in
November 1989 under the chairmanship of Dr. Wolfgang E. Burhenne. The composition of this
group included leading experts from al regions of the globe, including governmental lawyers,
judges, academics and private practitioners, all acting in their personal capacities. Many had been
active participantsin the 1972 Stockholm Conference, the CEL Working Group on the World Charter
for Nature, and the Brundtland Commission's Experts Group on Environmental Law. A document
entitled "Draft Covenant on Environmental Conservation and Sustainable Use of Natural Resources’,
containing 88 provisions, was the basis of discussion at that meeting. Many comments and
suggestions were made, which were incorporated into the next draft.

The second meeting took place in March 1991, under the chairmanship of Dr. Parvez Hassan,
who in 1990 had become the Chair of CEL. At this meeting, the concerns of developing countries
were especially focused on, and Articles were elaborated concerning the transboundary movement of
hazardous waste, aswell asthe environmental degradation caused by transnational corporations. The
CEL Working Group then sought UNCED PrepComm input. On the request of Iceland and other

5For a detail ed account of the devel opment of the World Charter
for Nature, see W Burhenne and W Irwin (1986). THE WORLD
CHARTER FOR NATURE (2nd edn)., Eric Schm dt Verlag, Berlin.
6Proposal 1 states,

It is recoomended that a new and | egal | y—bi ndi ng uni versal Convention
be prepared under United Nations auspices.

(a) The Convention should consolidate existing and establish new
| egal pri nci pl es, and set out the associated rights and
responsibilities of States individually and collectively for securing
envi ronnent al protection and sust ai nabl e devel opnent to the year 2000
and beyond.

(b) The Convention should also include effective neasures for
protecting those rights and for fulfilling those responsibilities

7See Worl d Conm ssion on Environment and Devel opnent (1987). OUR
COVWON FUTURE, Oxford University Press, xford, at p. 333.

8For a detailed account of the drafting history, see P. Hassan
(1993). The IUCN Draft International Covenant on Environnment and
Devel opnent: Background and Prospects, in A Kiss and F.
Burhenne—CGui I mn (eds), A LAW FOR THE ENVI RONMENT: ESSAYS | N
HONOUR OF WOLFGANG E. BURHENNE, EPLP Special 1ssue, [UCN, d and
and Canbridge, at pp. 43, et. seq.



States, the then current version of the Draft Covenant was translated by the UN into its six official
languages and distributed to PrepComm Working Group |11 as a background document.®

The third meeting occurred in the aftermath of UNCED, where a concerted effort was made to
incorporate the results of that event into the draft Covenant. Furthermore, the CEL Working Group
decided to expand its membership to include experts who had been significant contributors to the
UNCED process.

A small Drafting Committee met in April, 1993, to continue the work of integrating the ideas of
UNCED into the draft Covenant. The text was recast to include a Part on Fundamental Principles
addressing, inter alia, the right to development, eradication of poverty, demographic policies, wasteful
consumption patterns, and international financing mechanisms. Thefina title of the document became
the Draft International Covenant on Environment and Development.

The fourth meeting of the full, and now expanded, Working Group took place in Bonn in
September 1993. Because of the important moral element of the Draft Covenant, |eading members of
the IUCN Ethics Working Group were invited to attend. Further, in view of the importance of
biological diversity, George Rabb, the Chair of the [UCN Species Survival Commission also attended
and contributed actively. The proposals of the Drafting Committee were, on the whole, well
received. But as expected, North—South issues emerged in the same manner before the Covenant
Working Group as they had done in other international fora such as UNCED. However, it was a
measure of the commitment of the participants to reaching amicable and acceptable solutionsthat the
discussions and inputs were not governed or dictated by geographic backgrounds or regional
perceptions. The participants brought a deep understanding for the concerns of the developing
countries and this was essential to the resolution of complex issues.

The Drafting Committee met again in December of that year, as well as in April 1994, to
incorporate all the comments of the full Working Group into the text. In addition, the Draft Covenant
was the subject of atwo day workshop at the [IUCN General Assembly in Buenos Airesin January
1994, whereit received afavourable response and helpful commentswere made. The final meeting on
the Draft Covenant took placein September 1994 in New Y ork, when asmall group of specialistson
international liability examined and reformulated those provisions dealing with this complex legal
subject.

In addition to being reviewed in Buenos Aires, ideas and support for the Draft Covenant were
received from discussions at meetingsin Washington D.C., USA, in 1993, of the American Society

of International Law10 and of the Southeast Asian Programme in Ocean Law, Policy, and
Management (SEAPOL) in Bangkok, Thailand, in 1994. It was also discussed earlier this
year at meetings at UNEP and IUCN in Nairobi, Kenya, and at the Asia Law Conference on
Social Development, in Hyderabad, India, convened by the International Jurists Organization
(Asia).

This document is divided into two sections. The first is the Draft International Covenant on
Environment and Development. The second is a commentary which explains and provides the legal
derivations for each of the provisions of the Draft Covenant.

The Draft Covenant contains a Preamble and 72 Articles arranged topically in eleven Parts:

The Preamble articulates the scientific realities underlying the Covenant, as well as relevant
social, economic and ethical rationales. It aso mentions the main legal premise for the Covenant.

Part | states the objective of the Covenant in asingle Article.

Part 1l contains the most widely accepted and established concepts and principles of

9t was reproduced as UN Doc. A/ CONF/ 151/ PC/WG 111/ 4.
10See P. Hassan (1993). Toward an International Covenant on
Envi ronnment and Devel opnent, ASIL Proc, pp. 513-522.




international environmental law, asthey have been proclaimed by numerous international texts. The
remaining parts of the Covenant are founded on these "Fundamental Principles’.

Part 11l creates the broad framework of the obligations of Parties in respect of the
environment, towards each other, the international community collectively, and all persons
individually. It integrates environment and development and couples rights with duties. The
provisions in this Part are applicable to all subsequent sections of the Covenant, in particular to the
specific obligations of Parts 1V, V and VI.

Part IV providesthe specific obligations of Parties respecting the conservation of the biosphere
and its various components, including cultural and natural heritage.

Part V concerns substances, technologies and activities that produce adverse effects on the
environment. It articulates the duties of Parties to prevent, control and mitigate harm to the
environment caused by such substances, technologies and activities.

Part VI sets forth the obligations of Parties regarding broad structural issues and aspects of
international relations that impact on both environmental protection and sustainable development:
demography, armed conflict, patterns of international trade and resource utilization.

Part VII contains and develops the traditional rules concerning problems of transboundary
pollution and shared natural resources.

Part VIII seeks to develop the national and international procedures necessary to assess,
monitor and control environmental impacts. It establishes duties to share environmental information
and technology, provide international financing, and foster public awareness through training and
education.

Part 1X deals with the legal consequences of environmental harm, especialy responsibility,
liability and the provision of remedies.

Part X places the Draft Covenant in the broader context of international law, by speaking to
potential conflicts with existing treaties and concurrent jurisdiction. It also provides for dispute
avoidance and settlement mechanisms.

Part X1 creates the formal mechanisms available to change the Covenant, details the meansto
adhereto it, itsentry into force and other procedural matters.

The Draft Covenant aims to be a document which could form the basis for intergovernmental
negotiations. As co—chairs of thisjoint project by ICEL and IUCN—CEL, we should observe that
none of usin the Drafting Group were so arrogant as to think that we could predict what States would
be willing to accept, or to think we drafted the perfect document. We fully expect that the negotiators
will do so! The Working Group did wish to provide a solid foundation from which
intergovernmental discussions could proceed.

But we must say that we have not been as "progressive as we might have liked to be, aways
bearing in mind that the Draft Covenant should first and foremost be realistic. As such, the Draft
Covenant contains essentially three types of provisions:

@ those which consolidate existing principles of international law, including those " soft-
law" principles which were considered ripe for "hardening”;

(b) those which contain very modest progressive developments; and

(© those which are further progressive than in (b) which we felt were absolutely
necessary.

In presenting this Draft Covenant on Environment and Development to the United Nationsin
1995 on the occasion of its fiftieth anniversary, it is hoped that this will become a negotiating
document for aglobal treaty on environmental conservation and sustainable development. To avery



large extent, accomplishing the integrated goals of sustainable development is the UN's foremost
challengein the next 50 years.

This rather extensive introduction to the Draft Covenant was deliberate. It was meant to
highlight the extraordinary reach and scope of this effort. CEL's objective is not only to restate or
codify existing environmental law, but to assist the evolution of "soft-law" into binding law. CEL has
tried to be practical and redlistic: it aways has been mindful of the limitations inherent in the
intergovernmental negotiating process and determined to produce a draft which has a reasonable
chance of being accepted by States. But this is not to say that we have been timid. We have
innovated where we found the progressive development of international law to be essentia to
achieving the success of UNCED's objectives. Whether we have struck the right balance is for the
future intergovernmental process to judge.

Lastly, it remains for us to thank those who have helped make the Draft Covenant a reality.
Many people contributed to this project, too many to count, but the most important contributors are
listed at page xix. Several of the contributors have been associated with prestigious and important
legal bodies, such asthe Legal Experts Group of the Brundtland Commission, the International Law
Commission, UN Member delegations to UNCED and the UN's Commission on Sustainable
Development, and the Institut de Droit International. UNEP should be singled out for special mention
in encouraging and contributing senior membersof itslegal staff to actively participate in the Working
Group on a regular basis. We would aso like to acknowledge the role of Professor Nicholas A.
Robinson, who as vice—chair of the Working Group provided valuable support. In saying this,
however, we stress that all who contributed to this process did so in their personal capacity and the
text of the Draft Covenant does not necessarily reflect unanimous agreement.

Asto the Commentary, a number of members of the Working Group provided valuable input.
Particular thanks are due to Alexandre Kiss and Dinah Shelton for their inputs, especialy in
reviewing, editing and perfecting the final text. In addition, we are grateful to Richard G.
Tarasofsky, of the [UCN Environmental Law Centre, for coordinating the work on the Commentary.

We aso thank the Government of the Netherlands and the International Council of
Environmental Law for providing the meansto support our work. And finally, we are indebted to the
staff of the ITUCN Environmental Law Centre, who worked so long and hard to support our effort.
CEL and ICEL are committed to cooperating with al interested in the further evolution of this process.

Dr. Wolfgang E. Burhenne Dr. Parvez Hassan

Executive Governor Chair

International Council of [UCN Commission on
Environmental Law Environmental Law

Bonn (Germany) and Lahore (Pakistan)
March, 1995
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DRAFT INTERNATIONAL COVENANT ON
ENVIRONMENT AND DEVELOPMENT

PREAMBLE

The Parties to this Covenant:

Recognising the unity of the biosphere, a unique and indivisible ecosystem, and the interdependence
of al its components,

Conscious that humanity is a part of nature and that al life depends on the functioning of natural
systems which ensure the supply of energy and nutrients;

Convinced that living in harmony with nature is a prerequisite for sustainable development, because
civilization is rooted in nature, which shapes human culture and inspires artistic and scientific
achievement;

Sharing the belief that humanity stands at a decisive point in history, which calls for a global
partnership to achieve sustainable devel opment;

Mindful of the increasing degradation of the global environment and deterioration and depletion of
natural resources, owing to excessive consumption, rising population pressures, pollution, poverty,
and armed conflict;

Recognising the need to integrate environmental and developmental policiesand lawsin order to fulfil
basic human needs, improve the quality of life, and ensure a more secure future for all;

Aware that the respect for human rights and fundamental freedoms contributes to sustainable
development;

Conscious that the right to development must be fulfilled so as to meet the developmental and envi-
ronmental needs of present and future generations in a sustainable and equitable manner;

Recognising that inter—generational and intra—generational responsibility, as well as solidarity and
cooperation among the peoples of the Earth, are necessary to overcome the obstaclesto sustainable
development;

Acknowledging that addressing the particular situation and needs of developing countries, especially
those of the least developed and of the most environmentally vulnerable, is ahigh priority, and that
developed countries bear a special responsibility in the pursuit of sustainable development;

Affirming the essential duty of all to respect and preserve the environment,

Considering that the existing and future international and national policies and laws on environment
and development need an integrated legal framework to provide individuals, States, and other entities,
with ecological and ethical guidance, as recommended by the United Nations Conference on
Environment and Development assembled in Rio de Janeiro in June 1992,

AGREE asfollows:



. OBJECTIVE

ARTICLE 1
OBJECTIVE

The objective of this Covenant isto achieve environmental conservation and sustainable devel opment
by establishing integrated rights and obligations.

1. FUNDAMENTAL PRINCIPLES

In their actions to achieve the objective of this Covenant and to implement its provisions, the Parties
shall be guided, inter alia, by the following fundamental principles:

ARTICLE 2

RESPECT FOR ALL LIFE FORMS

Nature as awhole warrants respect; every form of lifeisunique and isto be safeguarded independent
of its value to humanity.

ARTICLE 3

COMMON CONCERN OF HUMANITY

The global environment is a common concern of humanity.

ARTICLE 4

INTERDEPENDENT VALUES

Peace, development, environmental protection and respect for human rights and fundamental
freedoms are interdependent.

ARTICLE S

INTER-GENERATIONAL EQUITY

The freedom of action of each generation in regard to the environment is qualified by the needs of
future generations.

ARTICLE 6

PREVENTION

Protection of the environment is best achieved by preventing environmental harm rather than by
attempting to remedy or compensate for such harm.



ARTICLE 7

PRECAUTION

Lack of scientific certainty is no reason to postpone action to avoid potentialy significant or
irreversible harm to the environment.

ARTICLE 8

RIGHT TO DEVELOPMENT

The exercise of the right to development entails the obligation to meet the developmental and
environmental needs of humanity in a sustainable and equitable manner.

ARTICLE 9

ERADICATION OF POVERTY

The eradication of poverty, an indispensable requirement for sustainable development, necessitates a
global partnership.

ARTICLE 10

CONSUMPTION PATTERNS AND DEMOGRAPHIC POLICIES

The elimination of unsustainable patterns of production and consumption and the promotion of
appropriate demographic policies are necessary to enhance the quality of life for all humanity and
reduce disparities in standards of living.

I11. GENERAL OBLIGATIONS

ARTICLE 11
STATES

1 States have, in accordance with the Charter of the United Nations and the principles of
international law, the sovereign right to utilize their resources to meet their environmental and
sustainable developmental needs, and the obligations:

@ to protect and preserve the environment within the limits of their national jurisdiction;
and

(b) to ensure that activities within their jurisdiction or control do not cause potential or actual harm
to the environment of other States or of areas beyond the limits of national jurisdiction.

2. States have, in accordance with the Charter of the United Nations and principles of
international law, the right to protect the environment under their jurisdiction from significant harm
caused by activities outside their national jurisdiction. If such harm has occurred, they are entitled to
appropriate remedies.

3. Parties shall endeavour to avoid wasteful use of natural resources and, in particular, shall take
measures to ensure the sustainable use of renewable resources.

4, Parties shall co—operate, in the implementation of this Covenant, in good faith with each other
and with competent international organizations, and shall provide non—go vernmental organizations



and indigenous peoples with the appropriate opportunities to participate in decision—making
processes.

5. Parties who are members of international organizations undertake to pursue within such
organizations policiesthat are consistent with the provisions of this Covenant.

6. Parties shall apply the principle that the costs of preventing, controlling and reducing potential
or actual harm to the environment are to be borne by the originator.

ARTICLE 12

PERSONS

1 Parties undertake to achieve progressively the full realization of the right of everyone to an
environment and a level of development adequate for their health, well-being and dignity.

2. All persons have aduty to protect and preserve the environment.

3. All persons, without being required to prove an interest, have the right to seek, receive, and
disseminate information on activities or measures adversely affecting or likely to affect the
environment and the right to participatein relevant decision—making processes.

4, All persons have the right to effective access to judicial and administrative proceedings,
including for redress and remedy, in enforcing their rights under this Covenant.

5. Parties shall respect and ensure the rights and the fulfilment of the duties recognized in this
Article and shall devote specia attention to the satisfaction of basic human needs, in particular the
provision of potable water.

6. Parties shall develop or improve mechanisms to facilitate the involvement of indigenous
peoplesand local communities in environmental decision—making at all levelsand shall take measures
to enable them to pursue sustainable traditional practices.

ARTICLE 13

INTEGRATING ENVIRONMENT AND DEVELOPMENT

1 Parties shall pursue sustainable development policiesaimed at the eradication of poverty, the
general improvement of economic, social and cultural conditions, the conservation of biological
diversity, and the maintenance of essential ecological processes and life-support systems.

2. Parties shall ensure that environmental conservation is treated as an integral part of the
planning and implementation of activities at al stages and at all levels, giving full and equal con-

sideration to envi ronmental, economic, social and cultural factors. To this end, Parties shall

@ conduct regular nationa reviews of environmental and developmental policies and plans;

(b) enact effective laws and regulations which use, where appropriate, economic instruments; and

(© establish or strengthen institutional structuresand proceduresto fully integrate environmental
and developmental issuesin all spheresof decision—making.



ARTICLE 14

TRANSFER OR TRANSFORMATION OF ENVIRONMENTAL HARM

Parties shall not transfer, directly or indirectly, harm or hazards from one areato another or transform
onetypeof environmental harm into another.

ARTICLE 15

PREVENTION OF AND RESPONSE TO EMERGENCIES

1 Each Party shall, without delay and by the most expeditious means available, notify potentially
affected States and competent international organizations of any emergency originating within its
jurisdiction or control, or of which it has knowledge, that may cause harm to the environment.

2. A Party within whosejurisdiction or control an emergency originates shall immediately takeall
practicable measures necessitated by the circumstances, in cooperation with potentially affected
States, and where appropriate, competent international organizations, to prevent, mitigate and
eliminate harmful effects of the emergency.

3. Parties shall develop joint contingency plans for responding to emergencies, in co—operation,
where appropriate, with other States and competent international organizations.



V. OBLIGATIONS RELATING TO NATURAL SYSTEMS AND RESOURCES

ARTICLE 16
STRATOSPHERIC OZONE

Parties shall take all appropriate measures to prevent the depletion of stratospheric ozone. To that end,
Parties shall restrict human activities which modify or are likely to modify the stratospheric ozone
layer in ways that adversely affect human health and the environment.

ARTICLE 17
GLOBAL CLIMATE

Parties shall take all appropriate measuresto achievethe stabilization of concentrations of greenhouse
gasesinthe atmosphere at alevel that prevents dangerous anthropogenic interference with the climate
system. Such alevel should be achieved within atime frame sufficient to allow ecosystemsto adapt
naturally to climate change, to ensure that food production, essential ecological processes, and
biologica diversity are not threatened, and to enable economic development to proceed in a
sustainable manner.

ARTICLE 18

SOIL

Parties shall ensure the conservation and where necessary the regeneration of soils for all living
systems by taking effective measures to prevent soil erosion, to combat desertification, to safeguard
the processes of organic decomposition and to promote the continuing fertility of soils.

ARTICLE 19

WATER

Parties shall take all appropriate measures to maintain and restore the quality of water, including
atmospheric, marine, ground and surface fresh water, to meet basic human needs and as an essential
component of aquatic systems. They shall, in particular, establish standards to safeguard the supply
and quality of sources of drinking water and to maintain the capacity of aguatic systems to support
life.

ARTICLE 20

NATURAL SYSTEMS

1 Parties shall take appropriate measures to conserve and, where necessary and possible, restore
natural systemswhich support life on Earth in all its diversity, including biological diversity, and to
maintain and restore the ecological functions of these systems as an essential basis for sustainable
development, including inter alia,

@ forests as climate regulators and as natural meansto control erosion and floods;

(b) freshwater wetlands and floodplains as recharge areas for groundwaters, floodwater
buffers, filtersand oxidizing areas for contaminants;



(© marine ecosystems, in particular coastal ecosystemsincluding barrier islands, estuaries,
mangroves, sea grass beds, cora reefs and mudflats as natural defences against coastal erosion and
essential habitats for the support of fisheries.

2. Parties shall, within their jurisdiction, manage natural systems as single ecological units. In
particular they shal,

@ manage aquatic systems as entire units covering the full extent of the catchment area, and

(b) manage coastal systems as entire units covering both aquatic and terrestrial components.

ARTICLE 21

BIOLOGICAL DIVERSITY

1 Parties shall take all appropriate measures to conserve biological diversity, including species
diversity, genetic diversity within species, and ecosystem diversity, especialy through in situ
conservation. Tothisend, Parties shal:

@ integrate conservation of biological diversity into their physical planning systems,

(b) establish asystem of protected areas, where appropriate with buffer zones and inter—connected
corridors, and

(© prohibit the taking or destruction of endangered species, protect their habitats, and develop
recovery plansfor such species.

2. States shall regulate or manage biological resources with a view to ensuring their conservation,
sustainable use, and where necessary and possible, restoration. To thisend, Parties shall:

@ develop and implement conservation and management plans for harvested biological resources;

(b) prevent a decrease in the size of harvested populations below the level necessary to ensure
stable recruitment;

(© safeguard and restore habitats essential to the continued existence of the species or popul ations
concerned;

(d) preserve and restore ecological relationships between harvested and dependant or
associated species or populations; and

(e prevent or minimize incidental taking of non—target species and prohibit indiscriminate means
of taking.

ARTICLE 22

CULTURAL AND NATURAL HERITAGE

Parties shall take all appropriate measuresto conserve or rehabilitate cultural and natural monuments,
and areas, including Antarctica, of outstanding scientific, cultural, spiritual, or aesthetic significance

and to prevent all deliberate measures and acts which might harm or threaten such monuments or
areas.



V. OBLIGATIONSRELATING TO PROCESSES AND ACTIVITIES

ARTICLE 23

PREVENTION OF HARM

Parties shall identify and evaluate substances, technologies, processes and categories of activities
which have or are likely to have significant adverse effects on the environment. They shall
systematically survey, regulate or manage them with a view to preventing any significant
environmental harm.

ARTICLE 24

POLLUTION

Parties shall take, individually or jointly as appropriate, all measures that are necessary to prevent,
reduce, and control pollution of any part of the environment, in particular from radioactive, toxic, and
other hazardous substances. For this purpose, they shall use the best practicable means at their
disposal and shall endeavour to harmonize their policies.

ARTICLE 25

WASTE

1 Parties shall ensure that the generation of waste be reduced to a minimum and that waste be
disposed of inan environmentally sound manner, to the fullest extent possible in the source Party.



2. Parties shall prohibit the transboundary movement of radioactive, toxic, or other hazardous
waste where there has been no prior informed consent of the transit and receiving States and to or
through States where such transboundary movement has been prohibited. Under no circumstances
shall there be any export of such waste where the exporting Party has reason to believe that it will not
be managed or disposed of in an environmentally sound manner. If a transboundary movement
cannot be completed in compliance with these requirements, the exporting Party shall ensure that such
waste is taken back if aternative environmentally sound arrangements cannot be made.

ARTICLE 26

INTRODUCTION OF ALIEN OR MODIFIED ORGANISMS

1 Parties shall prohibit the intentional introduction into the environment of alien or modified
organisms which are likely to have adverse effects on other organisms or the environment. They
shall also take the appropriate measures to prevent accidental introduction or escape of such
organisms.

2. Parties shall regulate and manage the risks associated with the development, use and rel ease of
modified organisms resulting from biotechnologies which are likely to have adverse effects on other
organisms or the environment.

3. Parties shall take all appropriate measures to control and, to the extent possible, eradicate

introduced alien or modified organisms when such organisms have or are likely to have a significant
adverse effect on other organisms or the environment.

VI. OBLIGATIONS RELATING TO GLOBAL ISSUES

ARTICLE 27
DEMOGRAPHIC POLICIES

Parties shall develop or strengthen demographic policiesin order to achieve sustainable development.
To thisend, Parties shall:

@ conduct studies to estimate the size of the human population their environment is capable of
supporting and devel op programmes relating to population growth at corresponding levels;

(b) co—operate to aleviate the stress on natural support systems caused by major population flows;

(© co—operate as requested to provide anecessary infrastructure on apriority basisfor areaswith
rapid population growth; and

(d) provide to their populations full information on the options concerning family planning.



ARTICLE 28

CONSUMPTION PATTERNS

Parties shall seek to develop strategiesto reduce or eliminate unsustainable patterns of consumption.
Such strategies shall be designed, in particular, to meet the basic needs of the poor and to reduce use
of non—renewable resources in the production process. To thisend, Parties shall:

@ collect and disseminate information on consumption patterns and develop or improve
methodologiesfor analys's;

(b) ensure that all raw materials and energy are used as efficiently as possiblein all products and
processes,

(© require recycling of used materialsto the fullest extent possible;

(d) promote product designs that increase reuse and recycling and as far as possible eliminate
waste; and

(e facilitate the role and participation of consumer organizations in promoting more sustainable
consumption patterns.

ARTICLE 29

ERADICATION OF POVERTY

Parties, with the assistance of and in cooperation with other States and international organizations as
appropriate, shall seek to take measureswhich will, directly or indirectly, contribute to the eradication
of poverty, including measures to:

@ enable al individuals to achieve sustainable livelihoods;

(b) promote food security and, where appropriate, food self—sufficiency in the context of
sustainable agriculture;

(© rehabilitate degraded resources, to the extent practicable, and promote sustainable use of
resources for basic human needs;

(d) provide potable water and sanitation; and

(e provide education.



ARTICLE 30

TRADE AND ENVIRONMENT

1 Parties shall co—operate to establish and maintain an international economic system that
equitably meets the developmental and environmental needs of present and future generations. To
this end, Parties shall endeavour to ensure that:

@ trade does not lead to the wasteful use of natural resources nor interfere with their
conservation or sustainable use;

(b) trade measures addressing transboundary or global environmental problems are based,
asfar aspossible, on international consensus,

(© trade measures for environmental purposes do not constitute a means of arbitrary or
unjustifiable discrimination or adisguised restriction on internationa trade;

(d) unilateral trade measures by importing Parties in response to activities which are
harmful or potentially harmful to the environment outside the jurisdiction of such Parties are avoided
as far as possible or occur only after consultation with affected States and are implemented in a
transparent manner; and
(e prices of commodities and raw materialsreflect the full direct and indirect social and environ-
mental costs of their extraction, production, transport, marketing, and, where appropriate, ultimate
disposal.

2. As regards biological resources, products and derivatives, Parties shall endeavour to ensure
that:

@ trade is based on management plans for the sustainable harvesting of such resources
and does not endanger any species or ecosystem; and

(b) Parties, whose biological resources cannot be exported due to prohibitionsimposed by
amultilateral environmental agreement, shall receive appropriate compensation for losses suffered
due to non—compliance by any other party to that agreement.

ARTICLE 31
ECONOMIC ACTIVITIES OF FOREIGN ORIGIN

1 Parties shall require, from all economic entities and in regard to activities of foreign origin
conducted within their jurisdiction, information on:

@ potential or actual harm to the environment resulting from their activities;

(b) the relevant environmental legal requirementsand standards applicable in the State of origin;
gr?d the techniques in use in the State of origin to comply with such requirements and standards;
(d) reasonably available data and information concerning the state-of—the—art techniques to
prevent environmenta harm.

2. The State of origin shall, upon request of the host Party,

@ provide it with all relevant information on applicable environmental requirements and
standards within the limits of its jurisdiction; and



(b) enter into consultations with the host Party to enable the host Party to take appropriate
measures regarding such activities.

3. The Party of origin shall ensure that, in the absence of equally strict or higher environmental
standards in the host Party or express agreement by the host Party to the contrary, it shall cause its
nationals to apply the relevant standards of the State of origin.

ARTICLE 32
MILITARY AND HOSTILE ACTIVITIES

1 Parties shall protect the environment during periods of armed conflict. In particular, Parties
shall:

@ observe, outside areas of armed conflict, all international environmental rules by which they
are bound in times of peace;

(b) take care to protect the environment against avoidable harm in areas of armed conflict;

(© not employ or threaten to employ methods or means of warfare which are intended or may be
expected to cause widespread, long—term, or severe harm to the environment and ensure that such
means and methods of warfare are not devel oped, produced, tested, or transferred; and

(d) not use the destruction or modification of the environment as a means of warfare or reprisal.

2. Parties shall co—operate to further develop and implement rules and measures to protect the
environment during international armed conflict and establish rules and measures to protect the
environment during non-international armed conflict.

3. All Partiesinvolved in armed conflicts shall take the necessary measuresto protect natural and
cultural sites of special interest, in particular sites designated for protection under applicable
international treaties, aswell as potentially dangerous installations, from being subject to attack asa
result of armed conflict, insurgency, terrorism, or sabotage. Military personnel shall be instructed as
to the existence and location of such sites and installations.

4, Parties shall take measures to ensure that persons are held responsible for the deliberate and
intentional use of means or methods of warfare which cause widespread, long—term, or severe harm
to the environment.

5. Parties shall ensure that military personnel, aircraft, vessels and other equipment and
installations are not exempted in times of peace from rules, standards, and measures for
environmental protection.

VIlI. TRANSBOUNDARY ISSUES

ARTICLE 33

TRANSBOUNDARY ENVIRONMENTAL EFFECTS

Parties shall take appropriate measures to prevent transboundary environmental harm. When a
proposed activity may generate such harm, Parties shall:

@ ensure that an environmental impact assessment is undertaken, as provided in Article 37,

(b) give prior and timely notification, along with relevant information, to potentialy affected
States, and consult in good faith with those States at an early stage; and



(© grant potentially affected persons in other States access to, as well as due process in,
administrative and judicial proceedings, without discrimination on the basis of residence or
nationality.

ARTICLE 34
TRANSBOUNDARY NATURAL RESOURCES

Parties shall co—operate in the conservation, management and restoration of natural resources which
occur in areas under the jurisdiction of more than one State, or fully or partly in areas beyond the
limits of national jurisdiction. To thisend,

@ Parties sharing the same natural system shall manage that system as a single ecological unit
notwithstanding national boundaries. They shall co—operate on the basis of equity and reciprocity, in
particular through bilateral and multilateral agreements, in order to develop harmonized policies and
strategies covering the entire system and the ecosystemsit contains. With regard to aguatic systems,
such agreements shall cover the entire catchment area, including the adjoining marine environment.

(b) Parties sharing the same species or population, whether migratory or not, shall treat such
speciesor population asasingle biological unit. They shall co—-operate, in particular through bilateral
and multilateral agreements, in order to maintain the species or population concerned in afavourable
conservation status. In the case of a harvested species or population, all the range Parties of that
species or population shall co—operate in the devel opment and implementation of ajoint management
plan to ensure the sustainable use of that resource and the equitable sharing of the benefits deriving
from that use.



VIII.IMPLEMENTATION AND COOPERATION

ARTICLE 35
NATIONAL ACTION PLANS

Parties shall establish action plans, with targets and time-tables, and update them as necessary, to
meet the objectives of this Covenant.

ARTICLE 36

PHYSICAL PLANNING

1 Parties shall establish and implement integrated physica planning systems, including
provisions for infrastructure and town and country planning, with aview to integrating conservation
of the environment, including biological diversity, into social and economic devel opment.

2. In such planning, Parties shall take into account natural systems, in particular drainage basins,
coastal areasand their adjacent waters, and any other areas constituting identifiable ecological units.

3. Parties shall take into account the natural characteristics and ecological constraints of areas
when alocating them for agricultural, grazing, forestry, or other use.

ARTICLE 37

ENVIRONMENTAL IMPACT ASSESSMENT

1 Parties shall establish or strengthen environmental impact assessment procedures to ensure that
al activitieswhich are likely to have a significant adverse effect on the environment are evaluated
before approval.

2. The assessment shall include evaluation of:

@ cumulative, long-term, indirect, long—distance, and transboundary effects,

(b) the possible aternative actions, including not conducting the proposed activity, and

(© measures to avert or minimize the potential adverse effects.

3. Parties shall designate appropriate national authorities to ensure that environmental impact
assessments are effective  and conducted under procedures accessible to concerned — States,
international organizations, persons and non—governmental organizations. Parties shall also ensure
that the authority deciding on approval takes into consideration al observations made during the
environmental impact assessment process and makes its final decision public.

4, Parties shall conduct periodic reviews both to determine whether activities approved by them
are carried out in compliance with the conditions set out in the approval and to evauate the
effectiveness of the prescribed mitigation measures. The results of such reviews shall be made
public.

5. Parties shall take appropriate measuresto ensure that before they adopt policies, programmes,

and plans that are likely to have a significant adverse effect on the environment, the environmental
consequences of such actions are duly taken into account.

ARTICLE 38



ENVIRONMENTAL STANDARDS AND CONTROLS

1 Parties shall co—operate to formulate, develop, and strengthen international rules, standards
and recommended practices on issues of common concern for the protection and preservation of the
environment and sustainable use of natural resources, taking into account the need for flexible means
of implementation based on their respective capabilities.

2. Parties shall adopt, strengthen and implement specific national standards, including emission,

quality, product, and process standards, designed to prevent or abate harm to the environment or to
restore or enhance environmental quality.

ARTICLE 39

MONITORING OF ENVIRONMENTAL QUALITY

1 Parties shall conduct scientific research and establish, strengthen, and implement scientific
monitoring programmes for the collection of environmental data and informattion to determine, nter
alia,

@ the condition of all components of the environment, including changesin the status of natural
resources; and

(b) the effects, especially the cumulative or synergistic effects, of particular substances, activities,
or combinations thereof on the environment.

2. To this end and as appropriate, Parties shall co—operate with each other and with competent
international organizations.

ARTICLE 40
SCIENTIFIC AND TECHNICAL COOPERATION

1 Parties shall promote scientific and technical cooperation in the field of environmental
conservation and sustainable use of natural resources, in particular with developing countries. In
promoting such cooperation, special attention should be given to the development and strengthening
of national capacities, through the development of human resources, legidation and ingtitutions.

2. Parties shall:
@ co—operate to establish comparable or standardized research techniques, harmonize
international methods to measure environmental parameters, promoting widespread and effective
participation of all Statesin establishing such international methodologies,

(b) exchange, on a regular basis, appropriate scientific, technical and legal data,
information and experience, in particular concerning the status of biological resources, and

(© inform each other on their environmental conservation measures and endeavour to coordinate
such measures.

ARTICLE 41

DEVELOPMENT AND TRANSFER OF TECHNOLOGY

Parties shall encourage and strengthen cooperation for the development and use, as well as access to
and transfer of, environmentally sound technologies on mutually agreed terms, with a view to



accelerating the trangition to

sustainable development, in particular by establishing joint research programmes and joint ventures.
ARTICLE 42

SHARING BENEFITS OF BIOTECHNOLOGY

Parties shall provide for the fair and equitable sharing of benefits arising out of biotechnol ogies based
upon genetic resources with States providing access to such genetic resources on mutually agreed
terms.

ARTICLE 43

INFORMATION AND KNOWLEDGE

1 Parties shall facilitate the exchange of publicly available information relevant to the
conservation and sustainable use of natural resources, taking into account the special needs of
developing countries.

2. Parties shall require that access to indigenous knowledge be subject to the prior informed
consent of the concerned communities and to specific regulations recognising their rightsto, and the
appropriate economic value of, such knowledge.

ARTICLE 44

EDUCATION, TRAINING AND PUBLIC AWARENESS

1 Parties shall disseminate environmental knowledge by providing to their public and, in
particular, to indigenous peoples and local communities, information, educational materials, and
opportunities for environmental training and education.

2. Parties shall co—operate with each other, and where appropriate with competent international

and national organizations, to promote environmental education, training, capacity—building, and
public awareness.



ARTICLE 45
NATIONAL FINANCIAL RESOURCES

1 Parties undertake to provide, in accordance with their capabilities, financial support and
incentives for those nationa activities aimed at achieving the objectives of this Covenant.

2. Parties shall pursue innovative ways of generating new public and private financial resources
for sustainable development, including the use of economic instruments, regulatory fees and taxes,
and reallocation of resourcesat present committed to military purposes.

ARTICLE 46

INTERNATIONAL FINANCIAL RESOURCES

1 Parties shall co—operate in establishing, maintaining, and strengthening ways and means of
providing new and additional financia resources, particularly to developing countries for:

@ environmentally sound development programmes and projects;

(b) measures directed towards solving major environmental problems of global cooncern, and fo
the implementation measures of this Covenant where it would entail special or abnormal burdens,
owing, in particular, to the lack of sufficient financial resources, expertise or technical capacity; and

(© making available, under favourable conditions, the transfer of environmentaly sound
technologies.

2. Parties, taking into account their respective capabilities and specific national and regional
developmental priorities, objectives and circumstances, shall endeavour to augment their aid
programmes to reach the United Nations General Assembly target of 0.7% of Gross National Product
for Officia Development Assistance or such other agreed figure as may be established.

3. Parties shall consider ways and means of providing relief to debtor developing countries,
including by way of cancellations, rescheduling or conversion of debtsto investments, provided that
such relief is limited to enable the debtor developing countries to further their sustainable
devel opment.

4, Parties providing financial resources shall conduct an environmental impact assessment, in
cooperation with the recipient State, for the activities to be carried out with the resources provided.
IX. RESPONSIBILITY AND LIABILITY

ARTICLE 47

STATE RESPONSIBILITY

Each State Party is responsible under international law for the breach of its obligations under this
Covenant or of other rules of international law concerning the environment.

ARTICLE 48

STATE LIABILITY

Each State Party isliable for significant harm to the environment of other States or of areas beyond the

limits of national jurisdiction, as well asfor injury to persons resulting therefrom, caused by acts or
omissions of itsorgans or by activities under its jurisdiction or control.



ARTICLE 49

CESSATION, RESTITUTION AND COMPENSATION

1 Each State Party shall cease activities causing significant harm to the environment and shall, as
far as practicable, re—establish the situation that would have existed if the harm had not occurred.
Where that is not possible, the State Party of the origin of the harm shall provide compensation or
other remedy for the harm. In particular, Parties shall co—operate to develop and improve means to
remedy the harm, including measures for rehabilitation, restoration or reinstatement of habitats of
particular conservation concern.

2. Where a State Party suffers such harm caused in part by its own negligence or that of persons
under itsjurisdiction or control, the extent of any redress or the level of any compensation due may
be reduced to the extent that the harm is caused by negligence of that Party or persons under its
jurisdiction or control.

ARTICLE 50

CONSEQUENCES OF FAILURE TO PREVENT HARM

Each State Party may be held responsible for significant harm to the environment resulting from its
failureto carry out the obligations of prevention contained in this Covenant, in respect toitsactivities
or those of its nationals.

ARTICLE 51

EXEMPTIONS

The State Party of origin of the harm shall not be responsible or liableif the harm,

@ is directly due to an act of armed conflict or a hostile activity where the requirements under
Article 32 of this Covenant are met, except an armed conflict initiated by the State Party of originin
violation of international law;

(b) isdirectly dueto anatural phenomenon of an exceptional and inevitable character; or

(© is caused wholly by an act or omission of athird party.



ARTICLE 52

CIVIL REMEDIES

1 Parties shall ensure the availability of effective civil remedies that provide for cessation of
harmful activities as well as for compensation to victims of environmental harm irrespective of the
nationality or the domicile of the victims.

2. Parties that do not provide such remedies shall ensure that compensation is paid for the
damage caused by their acts or omissions or by activities of persons under their jurisdiction or
control.

3. In cases of significant environmental harm, if an effective remedy is not provided in
accordance with paragraph 1, the State Party of nationality of the victim shall espouse the victim's
claim by presenting it to the State Party of origin of the harm. The State Party of origin shall not
require the exhaustion of local remedies as a pre-condition for presentation of such claim.
ARTICLE 53

RECOURSE UNDER DOMESTIC LAW AND NON-DISCRIMINATION

1 Each State Party of origin shall ensure that any personin another State Party who is adversely
affected by transboundary environmental harm has the right of accessto administrative and judicial
procedures equal to that afforded nationals or residents of the State Party of origin in cases of
domestic environmental harm.

2. Each State Party shall ensure that adversely affected persons have a right of recourse for
violations of environmental regulations by that Party or any person or entity associated with that
Party.

ARTICLE 54

IMMUNITY FROM JURISDICTION

Parties may not claim sovereign immunity in respect of proceedings instituted under this Covenant.

ARTICLE 55
ENVIRONMENTAL HARM IN AREAS BEYOND NATIONAL JURISDICTION

The provisions of Articles 47 to 54 may be invoked by any affected person for harm to the
environment of areas beyond national jurisdiction.



X. APPLICATION AND COMPLIANCE

ARTICLE 56

OTHER TREATIES

Parties shall endeavour to become and remain party to treaties relating to the subject matter of this
Covenant and shall implement them.

ARTICLE 57

MORE STRINGENT MEASURES

1 The provisions of this Covenant shall not affect the right of Partiesindividually or jointly to
adopt and implement more stringent measures than those required under this Covenant.

2. The provisions of this Covenant shall not prejudice any stricter obligation which Parties have
entered into or may enter into under existing or future treaties.

ARTICLE 58

AREASBEYOND THE LIMITS OF NATIONAL JURISDICTION

In areas beyond the limits of national jurisdiction, Parties shall observe the provisions of the present
Covenant to the full extent of their competence.

ARTICLE 59

RELATIONSWITH NON-PARTIES

Parties shall be bound by the provisions of this Covenant in their relations with non—Parties.

ARTICLE 60
REPORTING

1 Parties undertake to submit periodic reports on the measures they have adopted, progress
made, and difficulties encountered in implementing their obligations under this Covenant.

2. All reports shall be submitted to the Secretary—General of the United Nations who shall
transmit them to the UN Economic and Social Council for consideration and recommendation.



ARTICLE 61
COMPLIANCE AND DISPUTE AVOIDANCE

In the framework of environmental treaties to which they are party or by other means, Parties shall
maintain or promote the establishment of procedures and institutional mechanisms to assist and
encourage States to comply fully with their obligations and to avoid environmental disputes. Such
procedures and mechanisms should improve and strengthen reporting requirements, and be simple,
transparent, and non—confrontational.

ARTICLE 62
SETTLEMENT OF DISPUTES

1 Parties shall settle disputes concerning the interpretation or application of this Covenant by
peaceful means, such as by negotiation, enquiry, mediation, conciliation, arbi tration, judicial settle-
ment, resort to regional agencies or arrangements, or by any other peaceful means of their own
choice.

2. If parties to a dispute do not reach agreement on a solution or on a dispute settlement
arrangement within one year following the notification by one party to another that a dispute exists,
the dispute shall, at the request of one of the parties, be submitted to either an arbitral tribunal,
including the Permanent Court of Arbitration, or tojudicial settlement, including by the International
Court of Justice and the International Tribunal for the Law of the Seaas appropriate.

ARTICLE 63
REVIEW CONFERENCE

After the entry into force of this Covenant, the Depositary shall convene every five years a conference
of Partiesto itin order to review itsimplementation. The United Nations, its specialized agencies and
the International Atomic Energy Agency, as well as any State or regional economic integration
organization not party to this Covenant may be represented at the Review Conference as observers.
The International Union for Conservation of Nature and Natural Resources and the International
Council of Scientific Unions may also be represented as observers. Any non-governmental
organization accredited to the UN Economic and Social Council and quaified in matters covered by
this Covenant, may be represented at a session of the Review Conference as an observer in
accordance with the rules of procedure the Review Conference may adopt.

XI. FINAL CLAUSES

ARTICLE 64
AMENDMENT

1 Any Party may propose amendments to this Covenant. The text of any such proposed
amendment shall be submitted to the Depository who shall transmit it, within six months, to al the
Parties.

2. At the request of one-third of the Parties, the Depositary shall call a special conference to
consider the proposed amendment. The Parties shall make every effort to reach agreement on any
proposed amendment by consensus. If all efforts at reaching a consensus have been exhausted, and
no agreement reached, the amendment shall as alast resort be adopted by atwo-thirds majority vote
of the Parties to this Covenant who are present and voting at the special conference. The adopted



amendment shall be communicated by the Depositary, who shall circulate it to all Parties for
ratification, acceptance or approval. For purposes of this Article "present and voting" means Parties
present and casting an affirmative or negative vote.

3. Instruments of ratification, acceptance or approval in respect of an amendment shall be
deposited with the Depositary. An amendment shall enter into force for those States accepting it on
the ninetieth day after the date of receipt by the Depositary of aninstrument of ratification, acceptance
or approval by at least two-thirds of the Parties. An amendment shall enter into force for any other
Party on the ninetieth day following the date on which that Party depositsitsinstrument of ratification,
acceptance or approval of the said amendment with the Depositary.

ARTICLE 65

SIGNATURE

1 This Covenant shall be open for signature at by al States and any
regional economic integration organization from until .

2. For purposes of this Covenant, "regional economic integration organization” means an

organization congtituted by sovereign States of a given region, to which its member States have
transferred competence in respect of matters governed by this Covenant and which has been duly
authorized, in accordance with itsinternal procedures, to sign, ratify, accept, approve or accede to it.

ARTICLE 66
RATIFICATION, ACCEPTANCE OR APPROVAL

1 This Covenant shall be subject to ratification, acceptance or approval by Statesand by regional
economic integration organizations. Instruments of ratification, acceptance, or approval, shall be
deposited with the Depositary.

2. Any regional economic integration organization which becomes party to this Covenant without
any of its member States being party shall be bound by all the obligations under this Covenant. Inthe
case of such organizations, one or more of whose member States is party to this Covenant, the
organization and itsmember States shall decide ontheir respectiveresponsibilitiesfor the performance
of their obligations under this Covenant. In such cases, the organization and the member States shall
not be entitled to exercise rights under this Covenant concurrently.

3. In their instruments of ratification, acceptance or approval, regional economic integration
organizationsshall declarethe extent of their competence with respect to the matters governed by this
Covenant. These organizations shall also inform the Depositary of any relevant modification in the
extent of their competence.

ARTICLE 67
ACCESSION
1 This Covenant shall be open for accession by States and by regional economic integration

organizations from the date on which this Covenant is closed for signature. The instruments of
accession shall be deposited with the Depositary.

2. In their instruments of accession, regional economic integration organizations shall declarethe
extent of their competence with respect to the matters governed by this Covenant. These organiza-
tions shall also inform the Depositary of any relevant modification in the extent of their competence.



ARTICLE 68
ENTRY INTO FORCE

1 This Covenant shall enter into force on the ninetieth day after the deposit of the twenty—first
instrument of ratification, acceptance, approval, or accession.

2. For each State or regional economic integration organization that ratifies, accepts, or approves,
this Covenant or accedes thereto after the deposit of the twenty—first instrument of ratification,
acceptance, approval, or accession, this Covenant shall enter into force on the ninetieth day after the
date of deposit by such State or regiona economic integration organization of its instrument of
ratification, acceptance, approval, or accession.

3. For the purposes of paragraph 1 above, any instrument deposited by a regional economic
integration organization shall not be counted as additional to those deposited by member States of
such organization.

ARTICLE 69

RESERVATIONS

No reservations may be made to this Covenant.

ARTICLE 70
WITHDRAWALS

1 At any time after two years from the date on which this Covenant has entered into force for a
Party, that Party may withdraw from this Covenant by giving written notification to the Depositary.

2. Any such withdrawal shall take place upon expiry of oneyear after the date of itsreceipt by the
Depositary, or on such later date as may be specified in the notification of the withdrawal.



ARTICLE 71
DEPOSITARY

1 The [Secretary—General of the United Nations or ] shall be the Depositary of this
Covenant.

2. In addition to its functions, the Depositary shall:

@ establish a schedule for the submission, consideration, and dissemination of the periodic
reports submitted under Article 60;

(b) report to all Parties, aswell asto competent international organizations, on issues of ageneral
nature that have arisen with respect to the implementation of this Covenant; and

(© convene necessary conferences of Parties in accordance with this Covenant.

ARTICLE 72
AUTHENTIC TEXTS

The original of this Covenant, of which the Arabic, Chinese, English, French, Russian and Spanish
texts are equally authentic, shall be deposited with the Secretary—Genera of the United Nations.

IN WITNESS WHEREOF the undersigned, being duly authorized to that effect, have signed this
Covenant.



COMMENTARY ON THE DRAFT INTERNATIONAL
COVENANT ON ENVIRONMENT AND DEVELOPMENT!?

PREAMBLE
The Parties to this Covenant:

Articles 65 (Signature) and 66 (Ratification, Acceptance or Approval) of the Covenant open it
for signature and adherence by all States and regional economic integration organizations. The latter
are defined in Paragraph 2 of Article 65 (see Commentary thereto). Throughout the Draft Covenant
theterm ?Parties?is used to designate those adhering to thisinstrument. In some provisionsthe term
?States? is used for one of two reasons.  First, where the Draft Covenant is restating customary
international law on fundamental issues, it extends beyond Parties (e.g., Article 11(1) (States)).
Second, the term ?State? is used where the objective of the Draft Covenant can only be met by
extending certain rights or benefitsto Statesthat are not Parties(e.g., Article 11(2) (States) and Article
15(1) (Prevention of and Response to Emergencies). In afew cases, where the rights or duties only
pertain to Parties who are States, as distinct from regional economic integration organizations, the
term "State Parties” is used (see especially Part IX (Responsibility and Liability)).

Recognising the unity of the biosphere, a unique and indivisible
ecosystem, and the interdependence of all its components;

This clause recognizes the uniqueness of the Earth's biosphere and stresses the
interdependence of its various components. The unhindered interaction of these componentsis the

basis for the continued existence and well-being of the biosphere.2 Each form of lifeis uniquein
itself and interacts both as a discrete part and an integral component of the natural systems
which form the biosphere upon which mankind depends.

Conscious that humanity is a part of nature and that all life depends on
the functioning of natural systems which ensure the supply of energy and
nutrients;

This statement has its origin in the World Charter for Nature.3 It contains two ideas. First, human
beings cannot be separated from nature whatever the degree of scientific and technological
progress humans manage to achieve: there is a unity with and dependence on nature. Second,
al life, including human, requires the energy and nutrients that nature supplies. These basic
needs can be ensured only if the functions of all components of nature, as they interrelate, are
not disrupted.

Convinced that living in harmony with nature is a prerequisite for
sustainable development, because civilisation is rooted in nature, which
shapes human culture and inspires artistic and scientific achievement;

Throughout history, the peoples of Earth have adapted themselves to the various ecosystems
lIEditorial Notes: (1) each provision of the Draft Covenant is
reproduced and foll owed by the commentary on that provision; (2)
several docunment nanmes have been abbreviated in the Conmentary
— full titles appear in the Table of Authorities on page 177
et seq.
2 The clause is supported by The Wrld Charter for Nature (1982)
(preanbul ar paragraphs). See al so, the Convention on Bi ol ogi cal
Diversity (1992) and Agenda 21 (1992) (particularly Chapter 15
(Conservation of Biological Dversity)).
3See also the nore recent R o Declaration (1992). These
i nstrunments drew upon earlier expressions of simlar ideas in
t he Stockhol m Decl aration (1972), and the Covenant on Economi c,
Social and Cultural Rights (1966).




in which they live. To a considerable extent, al civilizations spring from and are shaped by the
quality of their surrounding natural elements; indeed, the histories of different peoplesareinseparable
from the natural conditions in which they have lived for millennia. Nature also inspires human
culture. Art, literature and science cannot be understood , or even imagined, without acknowledging
the influence of nature and its components. Thus, cultural diversity, like biologica diversity,

emerges from the various ecosystems4 Human beings must continue to respect this diversity,
because no society will achieve sustainable development unless it adapts to and builds upon its
surrounding natural systems.

Sharing the belief that humanity stands at a decisive point in history,
which calls for a global partnership to achieve sustainable development;

Humanity stands at a decisive point in history because the growing degradation of the world?s
environment, detailed in the following paragraph, could produceirreversible destruction. It therefore
isincumbent upon mankind to fully recognize the urgency of maintaining the stability and quality of
nature to ensure the continued functioning of the biosphere. The need to maintain and improve the
conditions of life, including the conservation of biological diversity, is a common thread binding
together humanity. Progressin communications and the ability to perceive the biosphere asawhole,
along with science and technology capable of addressing global problems, increase the responsibility
and capacity to act. Thisfundamental common interest leads to the new concept in international law of
a global partnership. The "partnership” idea is based upon the existing fundamental obligation of

co—operation as between States5 as well as with and between individuals, implying greater
interdependence and joint responsibility for the well-being of all.é

Mindful of the increasing degradation of the global environment and
deterioration and depletion of natural resources, owing to excessive
consumption, risng population pressures, pollution, poverty, and armed
conflict;

This clause distinguishes the two categories of environmental problems addressed by the Draft
Covenant and refersto their major underlying causes. Thefirst problemisincreasing degradation of
the global environment or biosphere, the only known place where human and other forms of life are
possible. The second problem is the deterioration and depletion of natural resources, renewable and
non—renewable, on which our continued existence depends. These problems already have led to the
conclusion of numeroustreaties and other international instruments. Responding to these problemsis
afundamental motivation for the Draft Covenant. The second part of this clause pointsto some of the
major causes of environmental and resource depletion problems. All of the causes have been

4See Preanble to the Wrld Charter for Nature (1982) which
asserts that "G vilization is rooted in nature, which has shaped
human culture and influenced all artistic and scientific
achievenment, and living in harnony with nature gives man the
best opportunities for the devel opnent of his creativity, and
for rest and recreation.”

5Article 1(3) of the UN Charter (1945); Article 1 of the
Declaration of Principles of [International Law (1970),
(Principle of Co—operation).

6This proposition is supported by Part X I of UNCLOS (1982),
especially Articles 194(1), 197, 202, 205; Article 1 of the UN
Charter (1945) and by Agenda 21 (1992), particularly Chapters 1
(Preanble), 34 (Transfer of environnentally sound technol ogy,
cooperation and capacity-building), 35 (Science for sustainable
devel opnent), and 37 (National nmechanisns and international
cooperation for capacity-building in devel opi ng countries).



mentioned in earlier international documents’ and, whether they affect the environment and natural
resources directly or indirectly, are addressed in substantive provisions of the Draft Covenant.

Recognising the need to integrate environmental and developmental
policies and laws in order to fulfil basic human needs, improve the quality of
life, and ensure a more secure future for all;

This clause emphasizes that neither environmental protection nor long—term economic
development can be achieved independently of each other. In contrast to a common
misunderstanding, the two fields are interdependent and mutually reinforcing. This is the true

meaning of the term ?sustainable development?.8

The second part of this clause makes clear that human beings will benefit from the integration
of environment and development in the waysindicated. "Quality of life" implies more than just the
satisfaction of human needs, incorporating also non—material attributes. Achievement of both form
part of the obligations of States contained in the Universal Declaration of Human Rights and the

Covenant on Economic, Socia and Cultural Rights (1966).9

The reference to amore secure future indicatesthat environmental deterioration and problems
of development, such as economic dislocation and poverty can affect international peace and security

in the sense of the UN Charter 10

Aware that the respect for human rights and fundamental freedoms
contributes to sustainable development;

The reference in this clause to sustainable development is based on the conception developed
in the prior clause and adds a third interdependent element. It reflects the understanding that just as
environmental protection and economic development are interdependent, both can be achieved only if
human rights and fundamental freedoms are respected. Such respect is required by customary
international law and numerous international instruments.11 Neither environmental protection, nor
economic development can justify denial of such rights and freedoms. On the contrary,
respect for human rights enhances progress towards sustainable devel opment.

Conscious that the right to development must be fulfilled so as to meet
the developmental and envi ronmental needs of present and future generations

’See, e.g., Covenant on Economc, Social and Cultural R ghts
(1966); Covenant on Cvil and Political Rights (1966); ENMOD
Convention (1976); LRTAP Convention (1979). See also Principle
24 of the Rio Declaration (1992); Stockhol mDeclaration (1972);
World Charter for Nature (1982); Universal Declaration of Human
Rights (1948); Declaration on Social Progress and Devel opnent
(1969); and Agenda 21 (1992): Chapter 3 (Conbatting Poverty),
Chapt er 4 (Changing consunption patterns), Chapt er 5
(Denographic dynamcs and sustainability), and Chapter 7
(Pronoti ng sustainabl e human settl enent devel opnent).

8World Conservation Strategy (1980), WCED Brundtland Report
(1987), Caring for the Earth (1991).

9Uni versal Declaration of Human Rights (1948); Covenant on
Econom c, Social and Cultural R ghts (1966).

10See Article 1 of the UN Charter (1945).

11E. g., Article 55(c) of the UN Charter (1945), and generally
Covenant on Economic, Social and Cultural Rights (1966),
Covenant on Civil and Political Rights (1966), European Human
Ri ghts Convention (1950), Anerican Convention on Human Rights
(1969), African Charter on Human Rights (1981). See also the
Uni versal Declaration of Human Rights (1948).




in a sustainable and equitable manner;

This reference to the "right to development” derives from the Rio Declaration.12 It stresses
that the right to development means a right to sustainable development. This is confirmed by
the reference to future generations and to sustainability. At the same time, the needs of present
and future generations, as well as equity, recall the prior clauses concerned with human rights
and indicate those who hold the right to devel opment.

Recognising that inter—gener ational and intra—gener ational
responsibility, as well as solidarity and cooperation among the peoples of the
Earth, are necessary to overcome the obstaclesto sustainable development;

The peoples of the current generation must work with each other (intra—generational equity),
taking into account the interests of future generations (inter—generational equity). The use of theterm
2responsibility? includes a moral obligation that each person has towards others. Solidarity and
co—operation have long been recognized as duties of States. The reference here indicates that for
achieving sustainable development these duties must extend to people as well. Education and
long—term planning may be necessary aspects of the duties of the present generation.

Acknowledging that addressing the particular stuation and needs of
developing countries, especially those of the least developed and of the most
environmentally vulnerable, is a high priority, and that developed countries
bear a special responsibility in the pursuit of sustainable development;

This clause is arestatement of the conclusions of UNCED contained in the Declaration adopted
at that conference.13 Developing countries have special needs relative to their individual situations
which must be taken into account and given specia priority. Because of their greater
capability and the greater proportion of environmental stress that they cause, developed
countries share a responsibility to assist developing countries and especialy the least
developed ones to progress towards the goa of sustainable development. The concept of
common but differentiated responsibilities, which was affirmed at the Rio Conference, is one
of the foundations of this clause.

Affirming the essential duty of all to respect and preserve the
environment;

This clause is comprehensive in a double sense. First, it addresses all actors: international
organizations, States, the business community, associations and individuals. Second, the object of
protection is the totality of the environment. In carrying out the duty, all actors must abstain from
harm to the environment (?respect?) and take affirmative action (?preserve?) to protect and, where
necessary, rehabilitate it. Finaly, the term 2duty? carries alegal obligation and not only amoral one.

Considering that the existing and future international and national
policies and laws on environment and development need an integrated legal
framework to provide individuals, States, and other entities, with ecological
and ethical guidance, as recommended by the United Nations Conference on
Environment and Development assembled in Rio de Janeiro in June 1992;

The last clause describes the motivations in law for the Draft Covenant. It reflects the basic
need for an integrated legal framework, comparable to those existing in other fields of international
law, such as the law of the sea and the international protection of human rights. In addition to legal
norms, it provides ecological and ethical guidance to all actors.  Finally, the reference to
?future??international and national laws and policies indicates the recognition that environmental
protection is inherently dynamic and, as conditions change, must evolve on the basis of a permanent
framework. The Draft Covenant isintended to supply the necessary framework.

12Princi pl e 3.
13Principle 6 of the Rio Declaration (1992).




Part I: Objective
ARTICLE 1
OBJECTIVE

The objective of this Covenant is to achieve environmental conservation and
sustainable development by establishing integrated rights and obligations.

The stated objective of the Covenant emphasizes the indivisibility of "environmental
conservation" and "sustainable development”, as articulated in the documents adopted at UNCED.
The use of the singular — ?0bjective? rather than ?objectives?— reinforcesthe indivisibility of the two
concepts. This provision alludesto the need for a comprehensive approach asit callsfor integrating
rights and obligations. The third point to be noted is the use of the two terms ?establishing? and

?Zintegrated.? This reflects the Draft Covenant?s dua aspects of codification and progressive
development



Part I1: Fundamental Principles

In their actions to achieve the objective of the Covenant and to implement its
provisons, the Parties shall be guided, inter alia, by the following
fundamental principles:

The Fundamental Principles expressthe underlying legal norms in adeclaratory form and constitute
the basisfor all the obligations contained in the Draft Covenant. They reflect international consensus,
contained in legal texts adopted since the founding of the United Nations Organization. The objectives
of the Draft Covenant cannot be met without respect for these principles. The chapeau to this Part
indicates that thislist of Fundamental Principlesis not intended to be exhaustive.

ARTICLE 2
RESPECT FOR ALL LIFE FORMS

Nature as a whole warrants respect; every form of life is unique and is to be
safeguarded independent of its value to humanity.

The World Charter for Nature (1982) proclaims that every form of life is unique and
warranting respect regardless of its material worth to man.14 The implicit recognition of intrinsic
value reflected in that instrument is made explicit in the first preambular paragraph of the
Convention on Biological Diversity (1992).

The provision focuses on nature as a whole because of the interrelationship of al its

components. The phrase ?every form of life? reflects the concept of biological diversity.15 It does
not focus on the protection of individual members of a class.

The sentence ?independent of its value to humanity? is a reaction to former utilitarian
approaches which limited legal protection to forms of life perceived to be immediately useful to
economic interests, ignoring the functions of different species in ecosystems and even their future or
potential usefulness.

14Pr eanbl e.
15The Convention on Biological Diversity (1992) defines the term
"bi ol ogi cal diversity" as:

.o the variability anong living organisns from all sources
including, inter alia, terrestrial, marine and other aquatic
ecosystens and the ecol ogi cal conpl exes of which they are part;
this includes diversity within species, between species and of
ecosyst ens.



ARTICLE 3
COMMON CONCERN OF HUMANITY
The global environment is a common concern of humanity.

Article 3 states the basis upon which the international community at all levels can and must
take joint and separate action to protect the environment. It isbased on the scientific reality that harm
to the environment resulting from human activities (e.g., depletion of the stratospheric ozone layer,
climate modification, and the erosion of biologica diversity) adversely affect all humanity.
World—wide cooperation to take concerted action is necessary to avoid environmental disaster. This
implies acceptance of both the right and the duty of the international community as a whole to have
concern for the global environment.

"Common Concern" does not connote specific rules and obligations, but establishes the
general basisfor the international community to act. "Common concern™ must be distinguished from
doctrines of res communis and "common heritage of mankind", both of which provide an inadequate
legal basis for protecting the global environment although they might entail some conservation
elements. Res communis is the customary international law regime applicable to areas beyond
national jurisdiction: in particular, to the high seas and outer space, and grants States freedom of use,

including access to resources, so long as there is due regard for the interests of other states.16 As
such, res communis can, especially with regard to living resources, risk creating a
"tragedy of the commons'. In contrast, "common heritage" aso permits access, but in
the international agreements which has applied it, notably UNCLOS, established
international  management regimes to ensure that  resources are conserved, exploitation
is for the benefit of al, and the proceeds of the exploitation are distributed in an
equitable fashion, including to States which do not actualy participate in the
exploitation.7 It must be recaled that "common concern® was developed specifically
to bealess comprehensive concept than "common heritage”.

The conclusion that the global environment isameatter of "common concern” impliesthat it can
no longer be considered as solely within the domestic jurisdiction of states due to its global

importance and consequencesfor all.18 It also expressesa shift from classical treaty—making notions
of reciprocity and material advantage, to action in the long—term interests of humanity.

The concept of "common concern” is not new and has been applied in other fields. It forms
the basis for international laws relating to human rights, humanitarian relief and international labour
relations. Those obligations are now recognized as obligations ergaomnes, owed by all States to the

entire international community.19

16See, e.g., Pacific Fur Seals Arbitration, (1898) and the
H gh Seas Convention (1958).

17To date, "common heritage" has only been applied in
treaty law in relation to the noon and the deep—seabed,
however, the forner treaty is not widely subscribed to and
UNCLOS (1982) has entered into force in nodified formw th
its original "common heritage" elenents heavily nodified.
18As such, Article 2(7) of the UN Charter (1945) woul d not
apply (anal ogy can be drawn here to human rights matters,
where Article 2(7) has not prevented the UN from being
active when deened appropriate).

19These  obligations have been recognized by the
I nternational Court of Justice — see Reservations to the
Convention on the Prevention and Puni shnent of the Crine of
Genoci de case, Barcelona Traction, (Second Phase), Legal
Consequences for States of the Continual Presence of South
Africa in Nam bia (Southwest Africa) case.




The inter—dependence of the world's ecosystems and the severity of current
environmental problems call for global solutionsto most, if not all, environmental problems, thereby
justifying designation of the global environment as a matter of "common concern”.20 However, it is
only “recently "that environmental protection has been seen in this way. Traces of the
concept can be found in many multilateral environmental  treaties2l but to date the
actua term has been applied only in texts concerning globa climate change22 and the
conservation of  biological diversity.23 The Draft Covenant is the first  international
treaty to declare the global environment as such a "common concern."24

In its application to the environment, “common concern” contains both spatial and temporal
elements. The spatial element isthe need to consider the world as awhole, the state of the biosphere
initsentirety because of theinterdependence of al its elementswithin states and the global commons.
Thisaspect callsfor equitable burden sharing among statesin the efforts against global environmental
problemsand the acceptance of "common but differentiated responsibilities."25 Thetemporal element
Is the recognition that the consequences of environmental degradation are often
long—term and that duties to protect the environment are owed to future generations
(see Article 4 (Interdependent Values)).

This provision is directed at all actors, including non—governmental organizations and
individuals, reflecting the view prevalent in the Rio Declaration that non-state actors have an

important roleto play in the attainment of sustainable development.26 The same approach can be seen
inArticle 11(3) (States) and Article 12(4) (Persons).

20This view is reflected in UNGA Resolution 44/228 on
convening UNCED and is inplicit in Article 192 of UNCLOS
(1982) and Principles 2 and 7 of the R o Declaration
(1992).

21E. g., The Ramsar Convention (1971) and the Wbrld Heritage
Convention (1972) are each prem sed on the notion that sone
sites wthin national jurisdiction are nmatters of
international scrutiny;, the Preanble to the Whaling
Convention (1946) speaks of the interest of nations of the
world in safeguarding whale stocks; the Preanble to the
London Convention (1972) indicates that the nmarine
envi ronment and the |iving organi snms supported by it are of
vital inportance to humanity; the Preanble to the Vienna
Convention on the (Ozone Layer (1985) calls for
i nternational cooperation and action to protect the ozone
| ayer from human nodification; and the Preanble to the
African Convention (1968) recognizes that soil, water,
flora and fauna resources are a capital of vital inportance
t o manki nd.

22Preanble to the Cimte Change Convention (1992); UNGA
Resol utions 43/53 (1988), 44/207 (1989), 45/212 (1990), and
46/ 169 (1991).

23Preanble to the Convention on Biological Diversity
(1992).

24But see al so the Langkawi Decl aration on the Environnent
(1990), where the Heads of Governnent of the Commonweal t h
declared that "the current threat to the environnment is a
common concern of all mankind"; Beijing Mnisterial
Decl arati on on Environment and Devel opment (1991) which
deens environnental protection and sustai nabl e devel opnent
"as a matter of common concern to humanki nd".

25This concept is reflected in Principle 7 of the R o
Declaration (1992) and in Article 3(1) of the dinmate
Change Convention (1992).

26See, e.g., Principles 10, 20, 21, 22, and 27.



ARTICLE 4
INTERDEPENDENT VALUES

Peace, development, environmental protection and respect for human rights
and fundamental freedoms are interdependent.

Article 4 brings together various international precedents, recognizing that all four of the
subjects mentioned form an indivisible whole.
At the first United Nations Conference on Human Rights, held in Teheran in 1968, the

international community proclaimed the interdependence of peace and human rights.27? The Generd
Assembly later declared the interdependence of peace, development and human rights
in resolution 37/199 of 18 December 1982. Most recently, the 1993 Vienna
Declaration on Human Rights affirmed that efforts by the United Nations to ensure
respect for and  implementation of human rights contribute to the establishment of
conditions conducive to peace, security and economic and socia  development.28 It
aso declared that democracy, development and respect for human rights and
fundamental freedoms are interdependent and mutually reinforcing.29

Principle 1 of the Stockholm Declaration underlined the link between human rights and
environmental protection, affirming that "Man has the fundamental right to freedom, equality and
adequate conditions of life, in an environment of aquality that permitsa life of dignity and well-being
..." TheRio Declaration similarly statesthat human beings "are entitled to a healthy and productive

lifein harmony with nature." 30 |t also assertsthat peace, development and environmental protection
are interdependent and indivisible.31

Development and environmental protection depend upon respect for human rights, in particular
rights of information, political participation, and due process (see Article 12 (Persons), Article 43
(Information and Knowledge), and Article 44 (Education, Training and Public Awareness)). In turn,
full and effective exercise of human rights cannot be achieved without development and a sound

27Pr ocl amati on of Teheran (1968). The text al so recogni zes
that economic disparities separating developed and
devel opi ng countries constitute an obstacle to effective
respect for human rights and that effective inplenentation
of human rights supposes rational social and economc
devel opnment (paragraphs 12 and 13). These statenents echo
Article 28 of the Universal Declaration of Human Rights
(1948) which provides that everyone is entitled to a soci al
and international order in which the rights and freedons
set forth in the Declaration can be fully realized.

28Par agraph 6 of the Declaration and Program of Action of
Vi enna (1993).

29Par agr aph 8.

30Principle 1.

31Principle 25 of the Rio Declaration (1992).



environment because some of the most fundamental rights, e.g.,the rights to life and health,32 are
jeopardized when basic needs, such as sufficient food and water, cannot be
provided.33  Of course, as the Vienna Declaration emphasizes, development facilitates
the enjoyment of human rights, but lack of development cannot be invoked to justify

limitations on internationally recognized human rights.34

Finally, armed conflicts are inherently destructive of the environment and of human rights,35
and thus hamper or even preclude development. To achieve the objective of the Draft
Covenant, Parties must recognize the indivisibility of and need to fully apply
international rules for the protection of human rights, prevention and limitation of
armed conflicts, protection of the environment and achievement of devel opment.

32The right tolife is contained in all gl obal and regional
human rights instrunents, e.g., Article 3 of the Universal
Decl aration of Human Rights ((1948) and Article 6 of the
Covenant on Civil and Political Rights (1966). The right to
health and wel | —being is expressed in, inter alia, Article
25 of the Universal Declaration of Hunman Ri ghts (1948) and
Article 12 of the Covenant on Econom c, Social and Cul tural

Ri ghts (1966). Paragraph 5 of the Vienna Declaration
(1993) strongly wunderlines that all human rights are
“uni versal , I ndi vi si bl e and i nt er dependent and
interrel ated".

33The Vi enna Decl aration recogni zes that illicit novenents

of substances and toxic and hazardous wastes can constitute
a grave danger to the rights of each person to life and
heal th (See Paragraph 11). See al so UNGA Resol ution 45/94
(1990) on the Need to Ensure a Healthy Environnment for the
Vel | —Bei ng of | ndi vi dual s.

34Par agr aph 10 of the Vienna Decl arati on.

35See, e.g. Paragraph 29 of the Vienna Declaration.



ARTICLES
INTER-GENERATIONAL EQUITY

The freedom of action of each generation in regard to the environment is
gualified by the needs of future generations.

Article 5, closely related to the principles of Article 6 (Prevention) and Article 7 (Precaution),
is an essential foundation of al international law relating to environmental protection and to the
concept of sustainable development. It holdsthat each generation owes a duty to future onesto avoid
impairing their abilitiesto fulfil their basic needs36 Although it is difficult to predict with precision
the aspirations of future generations, the basic human needs and values expressed in
the two 1966 United Nations Covenants on Human Rights must be taken as the
minimum requirements37  Clearly, these are predicated on an adequate environment.
This entails the conservation of al natural resources and the sustainable use of those
which are harvested, both within national jurisdictions and in areas beyond. Article 5
should be read in conjunction with Article 8 (Right to Development) and Article 9
(Eradication of Poverty), which express principles of intra—generational equity.

Part | of the World Charter for Nature provides some guidance on what inter—generational
equity entails: not compromising genetic viability on earth; maintaining populations of all lifeformsat
least at levels sufficient for their survival; applying conservation principlesto all areas on Earth, with
special protection in unique and representative areas and for endangered species; utilizing natural
resources (when used) so asto ensure optimal sustainable productivity; and safeguarding nature from

degradation due to military activities.38

36See, inter alia, Goa Cuidelines (1988), which identify as
the principle's central premse that "the right of each
generation to benefit from and develop this natural and
cul tural heritage 1is inseparably coupled wth the
obligation to use this heritage in such a manner that it
can be passed on to future generations in no worse
condition than it was received from past generations."
37Not e too that the Vienna Declaration (1993) provides that
the right to devel opnent should be realized in a manner
that equitably satisfies the needs of present and future
generations (paragraph 11). See also the Goa Guidelines
(1988), which suggest specific neasures to ensure such
i nter—generational rights and obligations, including: (a)
representation by States of the interests of future
generations; (b) designation of onbudsnen or comm ssioners
for protecting the interests of future generations; (c)
conservation assessnents giving particular attention to
| ong—t er m consequences.

38See Principles 1 — 6.



There are numerous international instruments which affirm this basic principle.3? Indeed, the
Whaling Convention (1946) reveas that the concept has early antecedents40  Some
national  congtitutions?l also contain direct references to  inter—generational equity or it
isimplied from provisions guaranteeing aright to a safe and healthy environment.42

39See, e.g., Article 2 of the Convention on Biological
Diversity (1992), which defines "sustainable use" as use,
inter alia, which maintains the potential of biological
diversity to "neet the needs and aspirations of present and
future generations"; Article 3(1) of the dimte Change
Convention (1992), which calls on its parties to "protect
the climate system for the benefit of present and future
generations.” See also Preanbles to CITES (1973);
Barcel ona Convention (1976); Apia Convention on South
Pacific Nature (1976); ENMOD Convention (1976); Kuwai't
Regi onal Convention (1978); Convention on M gratory Species
(1980); Berne Convention on European Wldlife (1979); Wder
Cari bbean Marine Environnent Convention (1983); ASEAN
Agreenment (1985); and ECE Industrial Accidents Convention
(1992). See also Principles 1 and 2 of the Stockholm
Declaration (1972) and Principle 3 of the Rio Declaration
(1992).

40See Preanbl e.

41See, e.g., the Constitutions of Brazil (Article 23),
India (Part 1V, Article 48-A and Part IVA Article 51A),
I sl am ¢ Republic of Iran (Chapter 1V, Article 50), Nam bia
(Chapter 1l, Article 95), Papua New Qui nea (Chapter 1V)
42See M nors Oposa case (1993), where the petitioners
chal I engi ng the grant of tinber licenses in the Philippines
were recently accorded | ocus standi to proceed with their
claimon behal f of future generations.



ARTICLE 6
PREVENTION

Protection of the environment is best achieved by preventing environmental
harm rather than by attempting to remedy or compensate for such harm.

Article 6 expresses a principle fundamental to environmental protection, the preventive
approach, whichisapplicableto al actors wherever the consequences of their actions may befelt. It
restates an ecol ogical fact that preventive efforts are always preferableto remedial actionsthat may be

attempted after harm has occurred.43 Not only is harm irreversible in many cases, but ex post facto
action is wusuadly more expensve and less effective than preventive measures.
Experience reveds that preventive measures are most efficient when amed at the
sources of environmental harm, particularly those causing pollution, rather than at the
end—-of-the—pipe. Thisisespecialy true of diffuse and cumulative sources.

The preventive approach requires each Party to exercise "due diligence," i.e., to act reasonably
and in good faith and to regulate public and private activities subject to its jurisdiction or control that
are potentially harmful to any part of the environment.44 The principle does not include a minimum
threshold of harm, because the obligation is one of conduct (due diligence), not of
result.  Thus, the principle does not impose an absolute duty to prevent al harm,
making the state a  guarantor, but rather an obligation on each State to minimize
detrimental consequences of permissible activities through  regulation.  Of course, in
certain circumstances, application of the preventive approach will require the State to
prohibit  activities that could cause serious harm to the environment.45 While this

principle has been reiterated in many international instruments46 the more common

43See, e.g., EC Environnental Action Programme (1973).
Note that this principle does not operate so as to negate
any obligations to take renedial action once harm has
occurred. See also Article 4(2)b of the Basel Convention
(1989) requirenment that wherever possible waste be | ocated
wi thin the place of disposal; Principle 12(a) of the Wrld
Charter for Nature (1982); Strategic Elenent 2(i) of the
European Charter on Environnment and Health (1989); and
Paragraph 3(f) of UNGA Resolution 42/186 (1987) on
Envi ronnment Perspective to the Year 2000 and Beyond.

44n the A abama case (1872), due diligence has been
defined to nean "a diligence proportioned to the magnitude
of the subject and to the dignity and strength of the power
which is exercising it".

45The duty to prohibit certain hazardous activities is
clear, but the threshold of |ikely harmrequired to trigger
such an obligation is not. Some legal instrunents or
decisions refer to "serious consequence" (Trail Snelter),
others to "significant”, "appreciable" or "neasurable"
harm In general, prohibited activities are specifically
designated by international or national law. Cf. Article
3(1)(d) of the ECE Transboundary Watercourses Convention
(1992), which requires as part of the duty of prevention
that Parties i npose stricter requirenents, "even | eading to
prohibition in individual cases, where the quality of the
receiving water or the ecosystem so requires.” See al so
Article 48 of the Draft Covenant.

46E.g., Article 130(r)(2) of the EC Treaty (1957) as
anended, and Article 35 of the Lomé |1V Convention (1989).



application has been to create minimum standards*’ or require employment of the "best available
technology."48  Environmental impact assessments (see Article 37 (Environmental
Impact Assessment)) are widely used by States to  identify potential threats to the
environment so that preventive action can be taken.4® The preventive approach also is
given  effect through licensing and other intensive regulation of human  activities,
including the imposition of penalties in the event of breach of the duty to prevent harm
(see Article 50 (Conseguences of Failure to Prevent Harm)).50

The duty to prevent harm at the transboundary level has deep rootsin customary international
law and indeed it finds expression in nearly every provision of the Draft Covenant. It is inherent in
the Trail Smelter arbitral decision and findsrelated support in the statement of the International Court
of Justicein the CorfuChannel casethat every state hasaduty "not to alow knowingly itsterritory to
be used for acts contrary to the rights of other states."51 The principle is restated in numerous

international instruments (see Article 11(1)(b) (States))52 and is the basis of most
national environmental legidation (see Article 11(1)(a)).

47See, e.g., Annexes 1-5 of the MARPOL Convention (1973),
Articles 210-211 of UNCLOS (1982); Articles IV, VI and VI
and Annexes |-II1 of the London Convention (1972).

48See, e.g., Article 2(3)(a)(i) of North-East Atlantic
Convention (1992); Article 6 of the LRTAP Convention
(1979); Article 194(1) of UNCLOS (1982). See also
Principle 11 of the Wrld Charter for Nature (1982).

49See al so Article 2(1) of the Espoo Convention (1991); and
generally see the National Environnmental Policy Act (USA).
50See generally, Toxic Substances Control Act (USA); Law on
the Environnent (Egypt); General Law on the Environnent
(Honduras), and Decree 179 of 2 February 1993 (Cuba).

51See al so Lac Lanoux arbitration.

52Pr i nci pl e 21 of Stockhol mDeclaration (1972); Principle 2
of Rio Declaration (1992); Article 194 of UNCLOS (1982);
Article 3 of the Convention on Biological Diversity (1992).
Even at Stockholm several States declared that Principle
21 accorded with existing international |[|aw UNGA
Resol ution 2996 (XXVI1) (1972) asserts that Principle 21
| ays down "the basic rules governing the matter".



ARTICLE 7
PRECAUTION

Lack of scientific certainty is no reason to postpone action to avoid potentially
significant or irreversible harm to the environment.

Article 7, affirming the precautionary approach, derives from the preventive approach (Article
6 (Prevention)) but is designed to apply where there is evidence that an activity might cause serious
harm to the environment, but not full scientific certainty. The primary distinction between the two
provisions is the standard of proof required before preventive action is to be undertaken to avoid
environmental harm. Ininternational law, thetraditional obligation to prevent transboundary harmis
triggered after "convincing evidence' exists that such harm will occur.53 Thereis, as such, afocus on
foreseeability or  likelihood of harm based on knowledge or ability to know. In
contrast, the precautionary approach calls for action even when  there is scientific
uncertainty about the precise degree of risk or the magnitude of potentialy significant
or irreversible  environmental harm. It is based on the assumption that  scientific
knowledge about the environment is dill developing and new activities or substances
may be found to be harmful only  after irreversible or catastrophic damage occurs.
Thus, to avoid environmenta harm it is better to err on the side of caution. As
envisaged by the Bergen Ministerial Declaration on Sustainable Development (16 May
1990), "Environmental measures must anticipate, prevent and attack the causes of
environmental degradation."54

By focusing on therisk of significant or irreversible harm, the precautionary approach seeksto
prevent harm that may be irremediable. Once such arisk isidentified, action will vary inaccordance
with the severity of the risk and may require temporary or permanent restrictions. Thus, for example,
dumping of wastes at sea has, in some circumstances, been considered particularly hazardous, to the
point that the burden of proof is shifted entirely onto the proponent of the activity to demonstrate that
harm will not occur.55

In recent years there has been widespread reference to and reiteration of the precautionary
approach in international instruments.56 In addition, the precautionary approach is an unexpressed
rationale underlying other instruments.57 Various regulatory techniques can be

53E.g., Trail Snmelter Arbitration.

54Par agraph 7 (15 May 1990).

55See, e.g., London Convention (1972); |MO London Dunpi ng
Consul tative Meeting Resol ution on Dunping of Radioactive
Wastes on suspending disposal of |ow-level radioactive
waste at sea, annex 4 (1985), (by agreement of the
Contracting Parties, this has since been superseded by a
nor at ori um agreed on 12 Novenber 1993); Oslo Conm ssion's
Prior Justification Procedure for dunping in the North Sea
(see OSCOM Deci sion 89/1 on the Reduction and Cessation of
Dunpi ng I ndustrial Wastes at Sea (1989)).

56See, e.g., Article 3(3) of the dinmate Change Conventi on
(1992), Preanble to the Convention on Biological Diversity
(1992); Article 2(2)(a) of the North-East Atlantic
Convention (1992); Article 4(3)(f) of the Bamako Conventi on
(1991); Article 130(r)(2) of the EC Treaty (1957) as
anended; Article 2(5)(a) of the ECE Transboundary
Wat er courses Convention (1992); and Article 3(2) of the
Bal ti c Sea Convention (1992). See also Principle 15 of the
Ri o Declaration (1992) and UNEP Governi ng Council Deci sion
15/ 27 (1989).

57E. g., Vienna Convention on the Ozone Layer (1985) and its
Mont real Protocol (1987).



identified as encompassed by it: e.g., stringent environmental quality standards, strict regulation or
prohibition of hazardous substances, required use of the best available technology, integrated
environmental regulation, and comprehensive EIAs. It isalso clear that the precautionary approach
will be greatly strengthened if there is full public participation in decisions which affect the
environment, so that all known and possible risks can be evaluated before action (see Article 12(3)
(Persons)).



ARTICLE 8
RIGHT TO DEVELOPMENT

The exercise of the right to development entails the obligation to meet the
developmental and environmental needs of humanity in a sustainable and
equitable manner.

Article 8 sets forth the fundamental principle that the right to development necessitates
environmental protection and global equity.

It symbiotically joins environment with development, a theme most recently affirmed at
UNCED. It is generally recognized that long—term development prospects are severely and
increasingly limited as the environment becomes degraded; hence the concept of sustainable

development, implying afusion of thesetwo imperatives.58 Although international consensus has not
crystallized over the precise content of the right to development, the Draft Covenant reflects the

view that full consensuswill emerge over time.59

The direct precedent for Article 8 isfound in Principle 3 of the Rio Declaration, but the notion
can also be found in recent global treaties which integrate development and environmental

conservation.80 In the Draft Covenant, this provision is directly related to Article 3 (Common
Concern of Humanity), Article 4 (Interdependent Vaues) and Article 5 (Inter—generational
Equity), and is given operational details inter alia in Article 13 (Integrating Environment and
Development).

The reference to "humanity"” in Article 8 is based on the international recognition that human

beings are the central subject of development.61 Assuch, it aims at seeing this Fundamental Principle
apply not only in relation to each Parties own citizens, but in a way that takes account of the
needs of all persons. In this sense, it creates a notion of “intra—generational” equity. The
implementation of this right in a "sustainable and equitable manner” connotes a balance, so that
"sustainable" brings environmental concepts into the development process, while "equitable"

58The roots of this notion can be traced to the Stockholm
Decl aration (1972) and to the WCED Brundtl and Report (1987).
59The Draft Covenant would be the first global treaty to refer
to the right to devel opnent, although it has been recognized in
regional treaty law (see, e.g., Article 22 of the African
Charter on Human and People's Rights (1981) and in soft-law
(e.g. UNGA Resolution 41/128 (1986)). Wt hout prejudice to
further evolution of this right, it mght be hel pful to consider
the right to devel opnent as an entitlenent to the preconditions
necessary to exercising the rights under the Covenant on
Econom ¢ and Soci al R ghts (1966) and as bei ng dependant for its
own fulfil nment on the inplenentation of the general
international |aw of human rights.

60See, e.g., Cimate Change Convention (1992) and Convention on
Bi ol ogical Diversity (1992). See also Principle 2 of the Ro
Decl ar ati on.

61See, Vienna Declaration (1993) and the UN Declaration on the
Ri ght to Devel opnment (1986), which states that "the right to
devel opnent is an inalienable human right by virtue of which
every human person and all peoples are entitled to participate
in, contribute to, and enjoy econonmc, social, cultural and
political devel opnent, in which all human rights and fundanent al
freedons can be fully realized". Note too that the mandate of
the newly created UN Hi gh Comm ssi oner for Human Ri ghts incl udes
this subject.



inserts developmental matters into international environmental protection efforts. Equity will be
achieved through implementation of the international economic order foreseen, interalia, in Article

30(1) (Tradeand Environment)62 and through transfers of resources to developing countriesto build
their capacities. Both are essentia to effecting global solutions to modern

environmental and economic challenges.

62Cf . Article 1 of the Lone IV Convention (1989).



ARTICLE 9
ERADICATION OF POVERTY

The eradication of poverty, an indispensable requirement for sustainable
development, necessitates a global partnership.

Article 9 expresses a truism, that a certain level of economic well-being is a precondition of
sustainable development. Conservation and sustainable useisimpossiblein instances of dire poverty
where basic needs cannot be met. Thisis both on account of overriding priority being given to the
elimination of poverty and because, even if the will to conserve exists, there is no capacity to do so.
As such, this principle affirmsthe fundamental link between environmental protection and economic

development 83 |t also emphasizes that the minimum economic levels cannot be achieved globally
without efforts by the entire international community.

The Brundtland Commission described the destructive effects of poverty and the links between
it and the global economic system:

[Present] inequities represent great differences not merely in the quality of life today,
but also the capacity of societies to improve their quality of life in the future. Most of the
world's poorest countries depend for increasing export earnings on tropical agricultural
products that are vulnerable to fluctuating or declining terms of trade. Expansion can often
only be achieved at the price of ecological stress. Y et diversificationinwaysthat can alleviate
both poverty and ecological stress is hampered by disadvantageous terms of technology
transfer, by protectionism, and by declining financial flowsto those countries that most need

international finance.64
Several international instrumentsrecognisethis overwhelming problem and the need for global
cooperation to addressit.65

As noted in Agenda 21, the eradication of poverty is at the same time a country or regionally

63See Principles 8-14 of the Stockholm Declaration (1972)

and Principle 5 of the Ro Declaration (1992).

64The WCED Brundtl| and Report (1987), at p. 29, continues:
Wthin countries, poverty has been exacerbated by the
unequal distribution of |Iand and other assets. The rapid
rise in population has conpromsed the ability to raise
living standards. These factors, conbined with grow ng
demands for the commercial use of good | and, often to grow
crops for exports, have pushed many subsistence farners
onto poor |and and robbed them of any hope of participating
in their nations' economc lives. These sane forces have
meant that traditional shifting cultivators, who once cut
forests, grew crops, and then gave the forest tine to
recover, now have neither |and enough nor time to |let

forests re—establish. So forests are being destroyed,
often only to create poor farmand that cannot support
those who till it. Extending cultivation onto steep sl opes

is increasing soil erosion in many hilly sections of both
devel opi ng and devel oped nati ons.
65For exanple, Principles 8-13 of +the Stockholm
Decl aration stress the need for rational devel opnment
and assi stance to devel oping countries. Principle 5
of the Rio Declaration is a direct precedent for this

provi si on. The preanbles to the Cdimte Change
Convention and the Convention on Biological Diversity
contain simlar references. A so see Part |, paragraph

4 of the Stockhol mDeclaration (1972).



specific phenomenon as well as a shared responsibility of all States66 Hence the idea of global

partnership, which emphasizes internationa solidarity and unity of interest.67
The global partnership envisaged involves working towards an equitable
international  economic  order  (Article  30(1) (Trade and Environment)) and
appropriate  development  assistance to developing countries (see Article 46(2)
(International Financial Resources)). Other elements of this partnership are
technical cooperation (Article 41 (Development and Transfer of Technology)),
infformation  exchange  (Article 43  (Information  and Knowledge)) and

appropriate institution building and strengthening.68

66Par agr aph 3.1

67See Preanble of the Draft Covenant and Article 1(1)
of the UN Charter.

68See Paragraph 3.10 of Agenda 21 (1992).



ARTICLE 10
CONSUMPTION PATTERNS AND DEMOGRAPHIC POLICIES

The eimination of unsustainable patterns of production and consumption and
the promotion of appropriate demographic policies are necessary to enhance
the quality of life for all humanity and reduce disparities in standards of
living.

Article 10 flowsfrom the Principles expressed in Article 8 (Right to Development) and Article
9 (Eradication of Poverty). It targets two fundamental requirements of sustainable development:
elimination of unsustainable consumption patterns and recognition of demographic limits. It also
reaffirmsthat the ultimate goal isto improve the quality of life of all humans, which would include,
inter alia, reducing disparitiesin standards of living.

These goals and the means to achieve them form part of the "equity" elements of the
conservation and sustainable use of natural resources, by seeking to enhance the quality of life of all
people. They also have amutually—reinforcing character, particularly when, as now, a growing world

population existsin combination with the presence of unsustainable consumption patterns.69

This Article is modelled on Principle 8 of the Rio Declaration. The subjects of consumption
patternsand demographic policies are operationalized in Article 27 (Demographic Policies) and Article
28 (Consumption Patterns), respectively.

This provision is amed at, and relevant to, all States. However, it is an area where the
concept of "common but differentiated responsibilities’ is clearly applicable. It is apparent that
unsustainable production and consumption patterns are generaly found in developed countries. In
contrast, developing countriestend to have the fastest growing population levels. In recognition that
States have different capacities for absorbing population growth, this provision entreats the
promotion of "appropriate” demographic policies, buildingin flexibility for individual States. Thisis
to be contrasted with the clearer objective regarding unsustainable consumption patterns, namely,
their dimination.70

69Cf. Principle 6 of the Cairo Conference Progranmre of
Action (1994).

70For conpar abl e di scussi ons, see Chapters 4 and 5 of
Agenda 21 (1992).



Part I11: General Obligations

Part 111 contains overarching obligations that apply irrespective of environmental sectors or
components and of the different types of activities. In conformity with the title and the spirit of the
Draft Covenant, it includes provisions on both environment and development. This Part setsforth the
rights and duties of Parties, all States (in cases where the provisions are declaratory of customary
international law) and individuals. It setsageneral framework upon which the specific obligations of
the Draft Covenant are derived and should be interpreted.



ARTICLE 11

STATES
1. States have, in accordance with the Charter of the United Nations and
the principles of international law, the sovereign right to utilize their

resources to meet their environmental and sustainable developmental needs,
and the obligations:

(a) to protect and preserve the environment  within the limits of their
national jurisdiction; and

(b) to ensure that activities within their jurisdiction or control do not cause
potential or actual harm to the environment of other States or of areas beyond
the limits of national jurisdiction.

2. States have, in accordance with the Charter of the United Nations and
principles of international law, the right to protect the environment under
their jurisdiction from significant harm caused by  activities outside their
national jurisdiction. If such harm has occurred, they are entitled to
appropriate remedies.

3. Parties shall endeavour to avoid wasteful use of natural resources and,
in particular, shall take measures to ensure the sustainable use of renewable
r esour ces.

4. Parties shall co—operate, in the implementation of this Covenant, in
good faith with each other and with competent international organizations,
and shall provide non—governmental organizations aand indigenous people

with the appropriate opportunities to participate in decison—-making
processes.
5. Parties who are members of international organizations undertake to

pursue within such organizations policies that are consistent with the
provisions of this Covenant.

6. Parties shall apply the principle that the costs of preventing, controlling
and reducing potential or actual harm to the environment are to be borne by
the originator.

Article 11 enunciates two fundamental principles relevant to all States under customary
international law and details general obligations applicable to Parties to the Draft Covenant. These
duties are derived from numerous international instruments and many of them can be considered
declaratory of customary international law. They must be applied in the implementation of the more
specific provisions of the Draft Covenant.

Paragraph 1, subparagraphs (a) and (b) apply, respectively, to the environment within and
beyond national jurisdiction. The citation in the chapeau to the UN Charter (1945) and principles of
international law refers to two fundamental items. First, each State's sovereign right to utilize its




resources’l is to be given effect in the broad framework of modern international law,72 which
includes  obligations  of good-neighbourliness, 73 cooperation, respect  for
human rights, peaceful settlement of disputes, and commitments to raise living
standards, as well as the principles  which now form the body of international

environmental  law. In addition, international law must be seen as an
evolutionary process, so that earlier instruments which focused exclusively on
matters of economic development should be read in conjunction  with later ones
imposing  constraints  on  resource  exploitation. The  development  of
international  environmental law is indicative of the willingness of States to
support such constraints with a view to sustainable development. Second,
international environmental law, both nationally and internationally, also falls

within this broader legal structure. In addition, the  chapeau gives effect to the
shared objective of sustainable development by making it the goal of resource
utilization.

Although the full scope of subparagraph (a), as such, is without precedent in treaty law, the
essence of it is based on existing international law.74 All the recent developmentsin international

environmental law recognize that the global environment is an integrated
whole.’s  The term  "jurisdiction" is broader than “territory", and would
include, for example, exclusive economic zones.

71IThis is affirmed, e.g., in UN General Assenbly

Resol uti on 1803 on Permanent Sovereignty Over Natural

Resour ces.

72See, e.g., UN Ceneral Assenbly Resolution 3171 (28th

sessi on). That the basic elenments of international

law identified in this provision form the basis of

nodern international law is evident from the UN

Charter (1945) (see especially Article 103) and the
Decl aration of Principles of International Law (1970).
73Thi s principle was given expression to in the Island
of Palmas and Trail Snelter cases.

74See, e.g., Article 192 of UNCLCS (1982), Preanble to
t he Convention on Biological Diversity (1992), and
Article 1 of the ASEAN Agreenent (1985), all of which
apply within donmestic jurisdiction. See, generally,
many other conservation conventions, e.g., Ransar
Convention (1971), Convention on Mgratory Species
(1980), and Berne Convention on European Wldlife
(1979). See also Stockholm Declaration, Ri o
Decl arati on and WCED Legal Principles, all of which
contain many provisions ainmed at the donmestic
environment. The reference in the chapeau to the UN
Charter (1945) should be interpreted so that Article
2(7) of that instrunent does not restrict the scope of
this provision: see the Advisory Opinion in the
National ity Decrees issued in Tunis and Mdrocco case,
where the PCIJ stated at p. 24 that "the question
whether a certain matter is or is not solely within
the jurisdiction of a State is an essentially relative
guesti on, it depends upon the devel opnent of
international relations".

75The obligation in this provision to protect and
preserve is based on the global environnent being a
"“conmon concern of humanity"” (Article 3 of the Draft
Covenant), and thus not a nmatter to be thought of
solely within the donmestic jurisdiction of States.



Subparagraph (b) codifies the all-important Principle 21 of the Stockholm Declaration?6 and
Principle 2 of the Rio Declaration, and is likely declaratory of customary
international  law.77 These provisons have been included in Article 194(2) of
UNCLOS (1982) and in Article 3 of the Convention on Biological Diversity, as

well as in other instruments.78 They condtitute the foundation of much  of
contemporary  international  environmental  law. Although this  provision
contains some departures from the precedents, the Draft Covenant maintains
the balance contained therein. By referring to  "activities within  their
jurisdiction or  control," this provison covers vessels flying nationa flags,
activities within  exclusve economic zones, and activities of each State's
nationals.

Paragraph 2 expresses the right of each State under international law to take lawful ac